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. SUPPLEMENT.
TO VOL. 1.

[The numbers down the middle of the page show the pages to which the
matter thereunder pertains, An index will be found at the end of the
supplement to Vol. 11.] .

2.
See. 12.

[19 G. A., ch. 52, repeals so much of the substitute (18 G. A, ¢h. 33)as re-
lates to compensation of officers and empluyes, and enucts in lieu thereof the
following:] :

Sec. 2. The compensation of the officers and employes cf the Compensation
general assembly shall be: To the secretary of the senate and gfng{ﬂf‘ff ard
chief clerk of the house, seven dollars per day each; to the assistant
secretaries of the senate and clerks of the house, six dollars per
day each; to the enrolling and engrossing clerks, five dollars per
day each; to the sergeant-at-arms, door-keepers, janitors and
postinasters, four dollars per day each, and mail-carrier five dol-
lars per diem; to clerks of committees, three dollars per day each,
and the necessary stationery for each of the clerks, secretaries,
and their mesistants aforesaid; to the papersfolders two dollars and
fifty cents per day each; to the messengers two dollars per day
each. And no other or greater compensation shull be allowed such
officers and employes, nor shall there be any allowance of or for
stationery except as above provided, postage, newspapers or other
perquisites in any form or manner or under any name or designa-
tion. And this act shall apply to the officers and employes so
named of the nineteenth general assembly for their full term of

office.
0.

Sec. 31.

As the constitution vequires a pro- | as it was agveed to than the enrolled
posed amendment to be entered upon | copy of the joint resolution proposing
the journals of the respective houses | such amendment, signed by the pre-
of the general assembly when ugreed | siding officers of the respective houses
to, such journals are higher evidence | and by the governov; Koehler o, Hill,
of the contents of such amendwent | 60-543,

10.
Skc. 45, € 11,

Calendar months are to be com- | where there is one: Parkhill v. Town
puted by reckoning from a given day i of Briyhtan, 61-103.
to the day of a corresponding number

’ © 90,
Sec. 93.

(19 G. A, ch. 123, amends the substitute enacted by 18 G. A , ch, 167, by
str:king out the worde **the grantee '’ in the ninth hine of the wection a# it

1)
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stands, and inserting in lieu thereof the words, “‘ such person or company.
oron the application of a party elaiming title trany land through such per-
son or company'’: and further, by striking outl the word “*grantee,’” where 1t
occurs in t{:e tenth and fitteenth lines, and inserting in lieu thereof the word
“applicant.’’]

. LJ
the construction of the road, so as to
this section is introduced, it dispenses | entitle the grantee to theslands under
with all other proof, and makes at | theact. But whilst the certificate es-
least a prima facie case. In the | tablishes the title of the grantee, it is
absence of such certificate the party | not essential to such title: C., B. «
must prove the selection of the lands, | @. B. Co. ¢. Lewis, 53-101.
that they are within the giant, and s

25.

If the certificate’ provided for in

Skc. 120.

[20 G. A., ¢h. 119, amends this section by inserting after the word “‘clerk™
in the sixth line thercof, the words *‘and reporter.’’]

28,

16 G. A., Ch. 159,
[19 G. A., ch. 27, amends section 3 of this act by inserting after the word
Reports of ‘ copies,’’ in the seventh line thereof, the following words: ** Of the report
;{35‘;&:"“-"1 of of the state board of health, five thousand copies, of which number five hun-
’ dred copies bound in cloth,and twenty-eight hundred copies in double-thick
paper covers. shall be delivered to the state board of health, and the stale
board of health shall send one copy to the clerk of each local board of health,
and such clerk shall deliver the same to his successor in office, as the prop-

erty of the state. ]

EIQ G. A., ch. 175, amends sections 1, 2and 3 of the same act, to read as
follows:]

Skc. 1. The adjutant-general, the superintendent of public

Reports of off- iNStruction, the state lihrarian, the wardens of the peunitentia-
cers, commis- ries, the visiting committee to the hospitals for the insane, the fish
sinners and in- .. 5 . .
stitutions; commissioner, the superintendent of the weather service, the state
whentobe  hoard of health, the commissioner of pharmacy, the state mine in-
spector, except all boards of commissioners having charge of the
erections of public buildings, the board of curators of the state
historical society, and all boards of trustees of state institutions,
except the state agricultural college, shall, on or before the fif-
teenth day of August, preceding the regular sessions of the gen-
cral asseinbly, make to the governor of the state a report of the
condition and needs of the officers, institutions, and matters sev-
erally intrusted to their care, as well as of all other subjects upon
which reports are now by law required of such officers, boards or
Statementof  commissions; and also a statemeut, showing in detail the ex-
expendiiuns. bopditure of all public moneys placed or coming into their hands,
with each voucher or duplicate voucher for such expenditures, ex-
cept where such voucher or duplicate is required to be furnished
some state officer at more frequent intervals.

Provided, that the reports hereby contemplated, shall take the
place of the various annual and biennial reports now required to
be made by such officers, boards or commissions, except the an-
nual report on insurance.

Fiscal term Sec. 2. The biennial fiscal term of the state shall end on the
endswha - 30¢h day of June, in 1883, and each odd numbered year there-
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after, and the succeeding term shall begin on the day following;
and the reports of officers and institutions shall cover the period
thus indicated, and shall show the condition of their offices and
institutions respectively on that day: Provided, that this section
shall not apply to the state agricultural college and farm.

The governor shall cause to be printed, of the various public Nimber tabe
documents, as’follows: Of the biennial mnessage, twelve thousand
copies; of the governor’s inaugural address, six thousand copies;
of the report of the auditor of s state, ten thousand copies; of the
report of the superintendent of public instruction, six thousand
copies; of the report of the state agricultural college, six thou-
sand copies; and of each of the other reports, five thousand copies.
The secretary of the state shall make distribution thercof as fol- Distribution,
lows: To the members of the general assembly, eight thousand
copies of the message, two thousand each of the inaugural ad-
dress, the report of the auditor of state, and the report of the su-
perintendent of public instruction, and two thousand copies each
of the other reports; fifteen hundred copies of the message, and
five hundred copies of each of the other documents, to remain with
the state, for the use of future general assemblies and special
calls therefor; fifteen hundred copies to be stitched and bound in
boards in books containing a copy of each report, to be distributed
as follows: one copy to each officer and member of the gen-
eral assembly; one to each state officer; one to cach state office
to remain therein; one copy to each state institution to remain
therein; one to each mewmber of the several boards, and one
to each officer of the institutions who is required by law to
make report; one copy to each district judge, each circuit judge,
and each district attorney; one to the office of the county auditor
In every county to belong to said office; one copy to each
newspaper in the state; eighty copies to the state historical so-
ciety; a sufficient number to the sccretary of state to enable
that officer to make the distribution provided for in section 1898
of the code; and the remainder to be placed under the control of
the executive council. The remaining unbound copies of the doc-
uments shall be distributed to the officers and institutions respect-
ively making report.

29,
16 G. A, Ch. 159, § 4 ‘
The journals of the respective | both of such houses: Koehlerv. Hill, -
houses are competent . evidence to | 60-543.
show the procecedings of ecither or |

35.
18 G. A, Ch. 60, §1.
[20 G. A., ch. 125, repeals this section and enacts in lieu thereof the fol-
lowing: ]
Skcrioy 1. As soon as practicable after sufficient opinions Reporter shall
are announced to make a volume, as herein provided, the supreme prerare opin-

10N8 /% 50011 &%

court reporter shall furnish and deliver at his office at Dessumuentu‘rk
a to
Moines, lowa, to the person, persons or corporation having the hlss vol-

contract with the state for publishing the same, copies of suchume.



4 SUPPLEMENT.

opinions, and with each opinion a syllabus, a brief statement of

the facts involved, and, in all cases where he may deem it of sul-

ficient importance, the legal propositions made by counsel in the

argument, with the authorities cited, when the same have becen

prepared and furnished by counscl in a brief form and in a man-

ner suitable for publication; but the argument shall not be re-

Furnish an in- ported at length, and within twenty days after the Froof shee?s

‘l‘;';fll‘l“)f‘(’l‘gi}s for a volume have been furnished to him by the publishers at his

*"  office in Des Moines, Iowa, he shall furnish to such publishers an

pultteners  index and table of cases to such volume. The publishers shall

furmsh revise. furnish to the reporter without delay, as soon as they shall be is-

sued, two copies of the revised prool sheets of the opinions, head

notes, index and table of cases of each volume, for correction and

approval by the reporter and judges of the supreme court, and

shall cause such corrections to be made therein as shall be indi-

cated by the reporter or said judges. Each of said volumes shall

simberof  contain not less than 750, nor more than 800, pages, exclusi.ve of

pages for cach the table of cases and index, and the workmanship and quality of

material shall in every particular be equal to the first issue of vol-

Btqual tovol.  ume forty of the Towa supreme court reports, and shall be ap-

e H0. proved and accepted by a majority of the judges of the supreme
court.

3S.
Skc. 162.

This section does not permit ap- | this section, exclusive jurisdiction,
peals in cases whers there is no stat- | and a change of place of triai 13
ute aunthorizing them; as, for in- | granted, the case should be sent to
stance, in the case of action of fence | some other circuit court, and not to
viewers: McKeever v. Jenks, 59-350. | the district court: Schuchart ¢. Lam-

Where a circuit court has, under | mey, 17 N. W, Rep. 467.

AFTER Skc. 163.

[A list of the judicial districts and circuits, as at present constituted, will
be found in the supplement to page 1166. 17 G. A., ch, 51, divided the first,
fifth and geventh judicial districts into two circuits each, and provided for
the election of a circuit judge in each of said circnits. (See § 9 of that act,
in supplement to page 157.) The same act contained the foliowing:]

Turisdietion Skc. 10. The judges of the several first and second circuits

(‘;“L“};'l"j‘&g‘g&f by this act created, shall have and exercise within_the counties
constituting their said respective circuits, all the rights, powers
and jurisdiction which are at’this date possessed and exercised
by the several circuit judges within said counties, and all provis-
ions of law now applicable to the circuit court or to the judge
thercof shall apply, and are hereby made to apply, with same
force and effect, to said courts within said first aud second cir-
cuits, and to the judges whose appointment and election are
herein provided for, except so far as the same may be inconsist-
ent with the provisions of this act.

Skc. 11, The records and books heretofore kept for the busi-

Records, ness of the circuit courts within and for said counties, shall be
continued and used within said respective counties for the same
purposes, under the provisions of this act.

Rerealtng  _ Skc. 12, All acts and parts of acts inconsistent with the pro-

clatse. visions of this act, are Lereby repealed.
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[20 G. A.. ch. 19, §1, divides the sixth judicial district into two cir-
cuits, as shown in the supplement to page 1166. 1t also provides for the
election of circuit judges in said circuits; see § 5 of the act inserted in sup-
plement to page 157. Sections 2. 3 and 4 are temporary in character, pro-
viding for appointment of judge to 2d circuit until one can be duly elected,
and for his performance of duties during that time. The other sections of
the act are ns follows:] ,

Skc. 6. The judges of said first and second circuits by this Powersot
act, created shall have and exercise within the counties constitut.495%
ing their said circnits, all the rights powers and jurisdiction
which are possessed and exercised at this date by the circuit
judge within said counties, and all provisions of law now appli-
cable to the circuit court or to the judge thereof shall apply, and
are hereby made to apply, with the same force and effect, to said
court within said first and second circuits and to ihe judges
whose appointment and election are herein provided for, except
so far as the same may be inconsistent with the provisious of this
act.

Sec. 7. The records and books heretofore kept for the busi- Records.
ness of the circuit court within and for said counties shall be
continued and used within and for said respective counties for
the same purposes and under the provisions.of this act.

Sec. 8. All acts and parts of acts inconsistent with the pro- Repesling
visions of this act are hereby repealed. clausc.

[20G. A., ch. 181, § 1, divides the fourth judicial district into two cir-
cuits, as shown in the supplement to page 1166, It also provides for the
election of circuit judges in said circuits; see §§ 2 and 5 of the act inserted
in supplement to page 157. The other sections of the uct are as follows:]

Sec. 3. The present circuit judge of the said fourth judi- Present judeo

cial circuit, as constituted prior to the passage of this act, ffﬁ{ﬁf'f,‘,',‘,‘;f m
shall continue to be, and to exercise the powers and discharge January, 185
the duties of, circuit judge and hold the circuit court in each and
all of the counties above named until the first duy of January,
A. D. 1885, and until his successors shall be duly qualified, after
which the judges elected for the said circuits respectively shall
each have and exercise, within the counties constituting their
respective circuits, all the rights, powers, jurisdiction and au-
thority, which now are, or by law shall be, conferred upon the
circuit court and circait judges of the state, and all provisions
of law now applicable to the circuit court and circuit judges,
shall apply to the said circuit courts and judges of said first and
second circuits of said fourth judicial district.

Sec. 4. The records and books heretofore kept and used Rooords con-
for the business of the circuit court in the respective counties e
within said circuits, shall be continued and used in the respect-
ive counties for the same purpose under the provisions of this
act.

ADDITIONAL CIRCUIT JUDGES.

E19 G. A, ch. 56, §§1 and 2, provide for the election of two circuit
Judges in certain circuits: See those sevtions inserted in supplement to page

157. Other sections of the act ure as follows:]

_Sec. 3. In circuits having two judges, the judges shall not Fransaction of.
sit together in the transaction of the vame business, but may to- cuit court in

E s . . . circuils huvin
gether hold the same term, making an apportionment of the busi- {yy judges,
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Times of hold-
ingcourtin dis-
tricts contain-
ing cireuits
having two
judges.

Judges shall
not sit to-
gether,

Fix terms of
court,

[y

ness of said term between them; and they may hold terms in dif-
ferent counties at the same time. '

Skc. 4. Immediately after the election and qualification of the
additional judges provided for by this act, the circuit judges, and
district judges for the districts embracing circuits having two
circuit Judges, as provided for by this act, shall together desig-
nate and fix, by an order under their hands, the times of holding
the terms of said courts in each county in their districts for the
years 1883 and 1884, and a similar order shall by them be made
every two years thereafter. .

[20 G. A., ch. 18, §§ 1 and 2, provide for the election of an additional
circuit judge in the second judicial district: See those séctions inserted in
the supplement to page 157. Other sections of the act are as follows:]

Sec. 3. The judges of the circuit court in said circuit shall
not sit together 1n the transaction of the same business, but may
together hold the same term making an apportionment of the
business of said term between them; and they may hold terms in
different counties at the same time.

Skc. 4. Immediately after the election and qualification of
the additional judge provided for by this act, the circuit judges
and the district judge for said district shall together designate
and fix by an order under their hand, the times of holding the
terms of said court in each county in said district for the years
1885 and 1886, and a similar order shall be by them made every
two years thereafter.

39.

Sec. 169.

A telegram from the judge to the [ ten order within the requirements of
clerk, making the proper diraction as | this scction: The State v. Holmes,
to adjournment, is a sufficient writ- | 56-588,

40.

Skc. 157,

A decree signed by the judge and
entered in vacation is valid, and not
void, though it contain provisions
not contained in the memorandum
made in the judge's calendar at the
trial; nor does the fact that it im-
properly provides for a sale of real
property without redemption render
n sale thereunder absolutely void:
Traer v. Whitman, 56-443. .

Entry of judgment on confession,

Sec. 178,

A court may, onits own motion, cor-
rect its record; and may, upon dis-
covering mistake or error in its rul-

as contemplated in section 2897, may
be made by the clerk in vacation and
approved, under this section, at the
next term: Kendig v. Marble, 58-
529. A judgment cannot exist mere-
ly in the memory of the officers of the
court or in memoranda entered upon
books not intended to preserve the
records of judgment. Balm v. Nunn,
19 N. W. Rep. 810.

ings, expunge the first ruling from
the record and make a different one:
Wolmenstadt v. Juacobs, 61-372,

43.

Sec. 190.

A judgment rendered by a judge | that defendant has ever questioned

who has previously been an attorney
in the case, is not to be deemed abso-

lutely void where it does not appear

or objected to such judgment: Coun-

l ty of Floyd v. Cheney, 57-160.
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Sec. 192.

This section must be construed as
applying to courts other than those
of probate, which are expressly aun-
thorized by § 2313 to appoint the time

and place for the hearing of matters
requiring notice: Casey v. Stewcart,

] 60-160.

44.

Sec. 196.

The judge's calendar is not a rec-
ord of the court, and an entry there-
on as to a decree cannot, in itself, be
regarded as a decree; and where a
subsequent decree was entered in va-
cation, containing provisions not
found 1n the memorandum on judge's
docket, held, that such provmions
would not, therefore, be voxd: T'raer
r. W hitman, 56-443. And see Case
¢. Plato, 54-64.

The entry in & judge's calendar is
for the guidance of the clerk, and
such entry is evidence tending to
sliow a decree was ordered: Jn re
Estate of Edwards, 58—431.

Where an indictment is lost, the
court may, upon motion, substitute a
copy, and proceed thereon as upon
the original: State v. Rirers, 58-102;
State v. Stevisiger, 61-623.

Skc. 197.

1t is essential to the validity of the
Jjudgment that it appear upon the
record book. This is apEroved by the
judge, and constitutes the only proof
of his acts. The judgment docket is
intended to show merely an abstract
of the judgment, and 1t is contem-
plated that it shall be made up from
a judgment previously entered in the
record book. Where the entry of
judgment in the record book was
lank as to amount of recovery, ex-
cept the amount of costs, held, that
it was only an entry of judgment to
the amount of such costs, although
the judge's calendar contained an
entry directing the clerk to assess the
amount of recovery, and the judg-
ment Jocket contained an entry of an
amount so assessed by the clerk:
Case o. Plato, 54-64.
~ The only legal evidence of a
judgment is the clerk’s entry in the
record provided by law, and the ab-
stract of the same in the judgment
docket. It cannot be proved by a
memorandum in the judge’s calendar:
Mitler v. Wolf, 18 N. W. Rep. 839.

The judge's calendar is in the nat-
ure of a private memorandumn book,
designed merely to promote the con-
venience of the judge and clerk. It
is not u record provided by law, and

the entries made therein constitute -

the mere announcement of the
judge’s mental conclusion, and not
the comrt’s action: State v. Manley,
19 N. W. Rep., 211; Miller v. Wolf,
18 Id., 889.

The judge’s minutes upon his cal-
endar do not constitute a judgment.
Where it was sought, in an action on
an injunction bond, to prove the dis-
missal of the action for injunction by
proof of the entry on the judge's cul-
endar *‘dismissed as per stipulation,™
and a stipulution was not shown, the
evidence was held not sufficient:
Towle v. Leacox, 5942,

Where the abstract of the judg-
ment, as contained in the judgment
docket, is introduced in evidence
without objection, it should be re-
garded as evidence, even without
proof of the loss or destruction of the
ggi inal: Moore v. McKinley, 60~

Where the entry of a judgment
upon the judgment docket did not
show that it was entered against the
proper party, by reason of a mistake
of initials, and it did not appear
whether there was a mistake in the
judgment record or not; held, that
it would be presumed, forthe pyrpose
of supporting an atiachment pro-
ceeding, that judgment was properly
entered upon the record, and there-
fore that the mistake in the entry
upon the docket would not invalidate
the judgwent: Preston v. Wright,
60-351. A bar docket constitutes no
part of the records of the court:
Gifford v. Cole, 57-272.

As to sufficiency of indexing to im-
part nolice, see notes to § 1944,
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45.

Sec. 200.
Where a pleading is marked filed

by theclerk, but no entry of such filing

is made on the appearance docket, 1t
cannot be considered as having been
filed: Padden ». Moors, 58-703.

And where the petition in an atiach-

ment proceeding was marked ‘‘filed’’

by the clerk, but not entered on the
appearance docket, held, that the

. Sgc. 205.

Tower to
admit, vested
in supreme
court.

Qualification
uf applicants,

Examination,

How examined
Proviso:
Gradoates of
State Cniver-
Hty.

A county has undoubted authority,
through its board of supervisors, to
employ counsel, and will be bound
by a contract made for that purpose,
even though it be not entered on the
records of the board. Such contract
may be proved by parol. Jordan v.
Osceola County, 59-383.

A county can be made liable to
pay for additional counsel, only as

action was properly dismissed upon
motion, as the court was boun
consider the petition as not filed:
Nickson ¢, Bair, 59-531.

to

This section does not apply in re-

spect to the filing of depositions:

Byington v. Moore, 19 N. W .Rep. 644.

Nor to the filing of bills of excep-
tions: Royer v. Foster, 17 id. 516.

46,

the board or supervisors has deter-
mined such counsel to be necessary.
The court cannot, at the request of
the district attorney, appoint assist-
ant counsel and thereby bind the
county to pay therefor, at least, un-
leas on mecount of the absence of the
district attorney, and in order to
prevent the failure of justice: Seaton
v. Polk County, 59-626.

47,
Secs. 208, 209 and 210.
[These sections are repealed by the following act:]
[Twentieth General Assembly, Chapter 168.}

SectioN 1. The power to admit persons to practice as attor-
neys and counselors in the courts of this state, or any of them,
is herehy vested exclusively in the supreme court, |

Sec. 2. Every applicant for such admission must be at least
twenty-one years of age, of good moral character, and an in-
habitant of this state, and must have actually and in good faith
pursued a regular course of study of the law for at least two full
years, either in the office of a member of the bar of this state,
residing therein, and in regular practice, or in some reputable
law school in the United States, or partly in such office and partly
in such law school: provided that in reckoning such period of
study, the school year of any such law school consisting of not’
less than thirty-six weeks, exclusive of vacations, shall be con-
sidered equivalent to a full year. .

Sec. 3. Every such applicant shall also be examined by the
court, or by a committee of not less than three members of the
bar, appointed by the court, ag to his learning and skill in the
law; and the court must be satisfied, before admitting to practice,
that the applicant has actually and in good faith devoted the’
time hereinbefore required to the study of law, and possesses the
requisite learning and skill therein,

éx;c. 4, Such examination shall be held in open court: pro-
vided, that the graduates of the law department of the state
university may be examined at the university, in Jowa City, by
a committee of not less than three members of the bar, ap-
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pointed by the supreme court for that purpose; and on produe-
tion of his diploma from said law department, and a certifioite
by such committee that they have examined such applicant, and
are of opinion that he possesses the learning and skill requisite
for practice of the law, any such graduate may be exempted
by the court from any further examination.

Skc. 3.

Any person becoming a resident of this state, after

having been admitted to the bar of any other of the United
States, in which he has previously resided, may, in the discre-
tion of the court, be admitted to practice in this state without
examination or proof of period of study as hereinbefore provided,
on proof of the other qualifications by this act required, and on
satisfactory proof that he has practiced law regularly for not
less than one year, in the state from which he comes, after hav-
ing been duly admitted to the bar according to the laws of such

state.

Sec. 6. All persons on being admitted to the bar,

an oath, or affirmation, to support the constitution of the United
States and of the state of Iowa, and to faithfully discharge the .
duties of an attorney and counselor of this state, according to

the best of their ability.

Sec. 7. The supreme court may, by’ general rules, preserib

the mode in which examinations under this act shall be con-
ducted, and in which the qualifications required as to age, resi-
dence, character, and term of study shall be proved, and may
make any further rules, not inconsistent with this act, for the
purpose of carrying out its object and intent,

Skc. 8.

Any member of the bar of another state, actually attorneys from

engaged in any cause or matter pending in any court of this

state, may be permitted by such court to appear in and conduct and conduet

such cause or matter while retaining his residence in another '
state, without being subject to the foregoing provisions of this

aot.

Skc. 9. Sections 208, 209, and 210, of the code, are hereby Code, 37203,

repealed, but nothing herein contained shall affect or impair the
right of any person heretofore admitted to practice in any of the
courts of this state to continue so to practice.

48,

Sec. 212.
See Slemmer v, Wright, 54-164.
Skec. 215.

A notice of the claim for a lien is
sutficient if inserted in the original
notice of the action (at least if signed
by the attorney in his individual ca-
pacity as well as in his capacity as
attorney for his client): Smith ».
C.,R. I a P. K. Co. 56-720.

‘While service of notice of attor-
ney’s lien, in un action against a cor-
poration, might not be sufficient if
made upon one of the class of agents
upon whom service of original notice

is avthorized, yet if such service of
notice of lien is upon one of such
agents in connection with the service
of the original notice, such service of
notice of lien is sufficient, the service
of the original notice being sufficient
to charge such agent with a duty in
relation to the matter: Ibid.

An attorney’s lien may properly be
claimed, pot only in all actions on
contract, but also in actions for dam-
ages arising from tort, and it will not

other states.

shall take Oath of per-

'
e Supreme court
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be defeated by the fact that the case
is settled without judgment having
been rendered: Ibid.

The lien attaches, after proper no-
tice, not only for services then ren-
dered, but for those thereafter ren-
dered: Ibid.

An attorney can not have a lien
upon any greater amount than shall

where an attorney took an assign-
ment of a judgment to secure ﬁs
fees, held, that he stood in the shoes
of his client, and must take the judg-
ment with all the burdens, such as
costs, taxed in favor of the oppusite
party, etc., attaching by the course
of the litigation: Tiffany v. Stewast,
60-207; Watson ». Smith, ISN. W,

uctually be found to be owing by the | Rep. 916.
opposite party to his client. And I B
51.

Skc. 227.

A judgment rendered upon a ver-

dict by a gury. some members of

which are disqualified, is erroneous,
but not void; it raight be reversed

upon appeal, but it can not be disre-
garded a3 a nullity: Foreman o,

l Fbunter, 59-950.

52.

Skc. 232.

The fact that vacancies in the jury
panel are filled by talesmen instead
of by the additional drawing herein
provided tor, is not a ground of chal-

lenge to the panel under § 2767, and
can be raised, if at all, only by chal-
lenge to such talesmen when drawn:
Buford v. McGetchie, 60-293.

61.

Sec. 282,

*Where jurats to the affidavits, re-
quired under this section, were im-
perfect in that they did not show the
ofticial title of the officer, or were
entirely without signature, kheld, the
board might allow them to

Skc. 283.

‘While the board, in passing upon
the sutficiency of the petition and
remonstrance, acts in a judicial ca-
pacity, it is not authorized to consider

amended: Stone v. Miller, 60-243.

It is a compliance with the statute
to show by atfidavit that the signers
of the petition were legal voters at
the time of signing: Ihd.

any evidence not specified, and can
not, therefore, consider counter-affi-
davits: H errickv. Carpenter, 54-340.

!

62.

Skc. 286.

If the ballot expresses the intention
of the voter beyond a reasonable

the form adopted. The language of
the ballot is to be construed in the

doubt, it should be counted, without | light of all facts connected with the
regard to technical inaccuracies, or [ election: Hawes v. Miller, 56-395.

Skc, 287.

While the action of the board in | judicial, and may be reviewed on
canvassing the vote is ministerial, its | certiorari: Herrick v. Carpenter,
action in ordering a removal in | 54-340.
accordance with the count made is l

63.
Skc. 289.

[19G. A., ch. 147, amends 18 G. A., ch. 183 s0 as to insert “1882" in
the place of **1830"" in the pecond line of this section, and also the word
“‘gix’" in place of **seven,’’ in the eighth line, and 20 G. A.. ch. 80, amends
19 G. A., ch. 147, s0 as to insert *'1834’" in place of *1832.""]
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64.

Sec. 290.

[19 G. A.. ch. 147, amends 18 G. A.,

ch. 183, s0 as to insert ‘1882 in

place of 180" in the eighth line of this section, and 20 G. A., ch. 80,
amends 19 G. A., ch. 147, by inserting ‘‘1834" in place of *‘1852. "]

17 G. A., Ch. 58, § 1.

65.

[20 G. A., ch. 175, amends this section by striking out of the fifth and
sixth lmes the words ** heretofore issued and outstanding at the time of the

passage of this act,’

' and inserting in lieu thereof, the words *‘now outstand-

ing," and stnkmg out the word *‘eight ”’ in the twelfth hne and inserting

in hieu thereof the word ** siz.’

70.

Sec. 303.

The board of supervisors has pow-
er to compromise a judgment: Col-
lins v. Welch, 58-72.

As incident to the care and man-
agement of the county property, the
board may, ina proper case, employ
an agent to aid them; and theretore,
held, an agent emplo_yed by the
county to find a purchaser for indem-
nity swamp lands, might maintain
action for the value of his services:
Call v. Hamilton Co.,17 N. W. Rep
667.

A county may be liable for injuries
received from t{e falling of a bridge,
which, though properly constructed,
has become unsafe by decay of the
timbers, if it bhas failed to exercise
care and diligence in inspecting and
repairing the same, whether the need
of such repairs is open and obvious
m~9n0t: Huff v. Poweshiek Co., 60—
329.

Whether any obligation rests upon
the road supervisor to make small
repairs for the purpose of keeping
the county bridge in order, the county
is not thereby relieved from its lia-
bility as to such bridges: Roby v. Ap-
panoose Co., 13 N. W, Rep. T11.

While it has been held in this state,
against the decided weight of au-
thority in other states, that counties

are liable for damages caused by
reason of the .negligent construction
and maintenance of county bridges,
the court is not disposed to extend
the rule which has been held applica-
ble to bridges so as to make the
county liable for damages resulting
from the negligent construction of a
county ditcﬁ, or from negligence in
allowing the same to become ob-
structed: Green v. Harrison Co.,
61-311; Nutto. Mills Co., 61-754.

A county is not liable in damages
for injuries received by reason of
negligence in the construction of a
court house. The principle holding
a county liable forthe detective con-
struction of a connty bridge is not to
be extended further, or made to
upply to public buildings. In such
cases there is a difference between
the liability of quasi corporations,
such as counties, and that of munici-
pal corporations: Kincaid v. Hardin
Co., 53-430.

Since the earliest decisions as to
the liability of the county in relation
to county bridges were made, the
obligation to construct and repair
sach bridges has been expressly
imposed upon the county by statute:
See § 527,

73

REBUILDING PUBLIC BUILDINGS WITH INSURANCE MOXEY.
[Nineteenth General Assembly, Chapter 54.].

Skc. 1.

In any county in this state, where the public build-

ings thereof, or any of them, have been or may hereafter be

dostro_ved by fire, wind, or lightning,

the board of supervisors of

such county, for the purpose of reconstructing the same, may
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appropriate, in addition to the amount now authorized by law,
the amount received by way of insurance on such building or
buildings so desiroyed.

AID BY TOWNSHIPS, CITIES, OR TOWNS IN ERECTION OF COUNTY
DBRIDGES.

{Ninteenth General Assembly, Chapter 63.)

Sec. 1. It shall be lawful for any township, inecorporated

When cost not town, ot city, including cities acting under speciarcharters, to aid

Y in the construction of county bridges when the estimated cost of

T the same is not less than $10,000, as fixed by the board of super-
visors, as hereinafter provided.

Sec. 2. Whenever a petition shall be presented to the council

Petition; no-  Or trustees of any incorporated town or city, or trustees of any

tice, election. ¢,,wnship, signed by a majority of the resident property tax-payers

of such township, incorporated town, or city, asking that the

question of aiding the construction of a county bridge, to be sit-

uated in whole or 1n part within such township, incorporated town,

or city, or within the township in which such incorporated town or

city is situated, be submitted to the voters thereof, it shall be the

duty of the trustees or council of such incorporated town or city,

or trustees of such township, to immediately give notico of a

special election, by publication in some newspaper published in

the county, if any be published therein, and also by posting such

» notice in five public places in such township, incorporated town

or city, at least ten days before such election, which notice shall

specity the time and place of holding said election, the proposed

location of the bridge to be aided, the rate per centum ol tix to

be levied, and whether the entire per centum voted is to be coilect-

ed in one year, or one-half collected the first year, and all the con-

L’-J‘Lf‘érfifﬂézx to ditions in the petition. At such election the question of taxation

*— shall be submitted, and if a majority of the votes polled be for

taxation, then the recorder of the incorporated town, the clerk of

the city or township, or clerk of said election shall forthwith cer-

tify to the county auditor the rate per centum of tax then voted

by said township, city, or incorporated town, the year or years

during which the same is to be collected, and the time and terms

upon which the same, when collected, is to be paid as hereinafter

provided under the stipulation contained in the notice under

which such election was held, which said certificate shall be re-

corded in the office of the recorder of deeds of the county, and

Levy and col- filed in the office of the county auditor. When such certificate

lecion of X ghall have been filed and recorded as aforesaid, the hoard of

supervisors of the county shall, at the time of levying the ordi-

nary taxes next following, levy the tax certified as above, under

the provisions of this act, and causo the same to be placed on the

tax list of the proper township, incorporated town, or city, indi-

cating in their order, when and in what proportion the same is to

be collected; and these facts shall be noted upon the tax list by

the auditor. Said tax shall be collected at the time or times

specified in said order in the same manner, and be subject to the

same penalties for non-payment after the same becomes due
and delinquent, as other taxes.
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Sec. 3. The ageregate amount of tax to be voted or levied Agsregate
under the provisions of this act in any township, incorporated ™"
town, or city, shall not exceed five per centum of the assessed
value of the property therein, respectively, nor shall it exceed
one-half the estimated cost of the bridge sought to be aided as
fixed by the board of supervisors.

Skc. 4. The moneys collected under the provisions of this How paid out.
act shall be paid out by the county treasurer, on the order of the
hoard of supervisers of the county, and such order shall specify
that it is on the special bridge fund belonging to the township,
incorporated town, or city from which such tax has been collected,
but in no case shall the said board make such order until the
conditions specified in the petition and notice have been com-
plied with.

Skc. 5. The petitioners may provide, by stipulations con- Conditlons.
tained in the petition for the tax, the conditions upon which the
board of supervisors may order the money, when collected, paid
out.

Sec. 6. The expense of giving notice and holding the elec- Expenses.
tion provided for herein, shall be audited and paid out of the
county fund like other claims against the county.

MONUMENTS TO DECEASED SOLDIERS.

[Twentieth General Assembly, Chapter 162.]

Secriox 1. The board of supervisors of any county in this Board of super-
state are hereby authorized to appropriate from the county funds, ized to appro-
any sum cf money not to exceed three thousand dollars, for the Pristc®0 for
purpose of erccting on the court house square, public park at the ument.
county seat, or elsewhere in the county as the grand army posts
of said county may direct, a soldiers’ monument, on which shall
be inscribed the names of all deceased soldiers and all who may
hereafter die, who enlisted or entered the service from the coun-
ty where such appropriation may be made, and also the names of
such other deccased soldiers as the grand army posts of said
county shall direct.

BURIAL OF SOLDIERS AND SAILORS. .

[Twentieth General Assembly, Chapter 178.]

Secrrox 1. 1t shall be the duty of the board of supervisors Roards of
in each of the counties of this state, to designate some suitable 5‘;{’{;‘,,‘.‘,‘9";(‘2
person in each township, whose duty it shall be to cause to beson t xitend
decently interred the body of any honorably discharged soldicr, louumitof
sailor, or marine, who served in the ariny or navy of the United charmel
States during the late war, who may hereafter die without leav- sailoms.
ing sufficient means to defray funeral expenses. Such burjal Nottobein
shall not be made in anz cemetery or burial ground used exclu- hemotery.
sively for the burial of the pauperdead. Provided, The expenses Provisr: not
of such burial shall not excaed the sum of thirty-five dollars, anq 19 8! 39
provided further, that in case surviving relatives of the deceased surviving
shall desire to conduct the funeral, and are unable or unwilling relaiives.
to pay the charges therefor, they shall be permitted so to do, and

the expenses shall be paid us herein provided,
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Head-stone
for grave.

Proviso: cost
ot to exceed
*10.

Fald by county.

Newspapers
selected to
publish
proceedings.

What
published.

Proviso:
counties of
10,000 inhabi-

tants shall pub-
lish also in pa-
pers printed in

toreign lan-
guages,

Proviso: two
county seats,

Right of
appenl,
How aken.

Src. 2. The grave of any such deceased soldier, sailor, or
marine, shall be marked by a lead-stone containing the name of
the deceased and the organization to which he belonged or in
which he served. Provided, Such head-stone shall not cost more
than the sum of fifteen dollars, and shall be of such design and
materiul as may be approved by the board of supervisors.

Skc. 3. The expenses of such burial and head-stone shall be
paid by the county in which such soldier, sailor, or marine shall
have died. And the board of supervisors of such county is here-
by authorized and directed to audit the account and pay the said
expenses, in similar manner as other uccouunts against such coun-
ty are audited and paid.

4,
Sec. 304.
[This section is repealed by 20 G. A., ch. 197, § 1.]
Skc. 307.

[20 G. A., ch. 197, § 2, amends this section so as to read as follows:]

Skc. 307. The board of supervisors shall, at its January ses-
sion of each year, select two newspapers pul)hshed within the
county, or one, if there be but one published therein, having the
largest number of bona fide yearly subscribers within the county,
which circulation shall be determined as follows: in case of con-
test the applicants shall each deposit with the county auditor on
or before a day named by the board of supervisors, a certified
statement subscribed and sworn to before some competent officer,
giving the names of the several post-offices and the number and
the names of the bona fide yearly subscribers receiving their
papers through each of said offices living within the county, such
statements to be in sealed envelopes and opened by the county
auditor upon direction by the board of supervisors to do so, and
the two applicants thus showing the greatest number of bona
Jide yearly subscribers living within the county shall be the
county official papers in which all the proceedings of the county
board of supervisors, the schedule of bills allowed, and the re-
ports of the county treasurer including a schedule of the receipts
and expenditure : shall be published at the expense of the county
during the ensuing year, and the cost of such publication shall
not exceed one-third the rate allowed by law for legal advertise-
ments, and provided, that in counties having ten thousand inhahi-
tants or more, a newspaper printed in each foreign langu~c if
published within the county may also be selected in whicl such
proceedings shall be published under the same limitation as to
compensation, and the county auditor shall furnish all such pa-
pers selected a copy of such proceedings for that purpose; and
furthermore provided, ghat in counties having two county scats
each district shall be regarded as a county for that purpose. In
case charges of fraud are made by an aggrieved publisher, the
board shall seek other evidence of circulation and the aggrieved
publisher shall have the right of aneal to the ecircuit court for
redress of grievance. Said appeal shall be taken as in ordinary
actions, and in case of appeal, neither publisher to the contest
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shall receive pay for publishing such proceedings until the case
is disposed of in the circuit court.

[Decisions under the orx,qmal sec- , no such interest as to be entitled, up-
tion:] The treasurer's semi-annual [ on certiorari, to question the legality
report is not part of the proceedings | of the proceedings of the board of
of the board within the meaning of | supervisors in selecting other news-
this section: Haislett v. County of | papers as the official papers of the

Howard, 58-371. county: Jowa News Co. v. Harris,
The publisher of a newspaper has [ 17 N. W. Rep., 745.
! 80.

PAYMENT OF OUTSTANDING WARRANTS BY COUNTY TREASUREF

[Nineteenth General Assembly, Chapter 103.]

Sec. 1. County treasurers are hereby authorized to issue calls Isue calls
for outstanding warrants at any time he may have sufficient
funds on hand for which such warrant was issued; and from and
after such calls have been made, public interest shall cease on all
warrants included in said call.

Skc. 2. County treasurers shall publish said notice twice in Notice.
the newspaper having the largest circulation in the eounty in
which such publication is made, and each notice shall designate
the warrants called.

86.
Skc. 368.

[20 G. A., ch. 64, amends this section so as to read as follows:]

Sec. 368. In the above inquisition by a coroner, when he or coroner may
the jury deem it requisite, he may summon one or more physi- SERO phy,
cians or surgeons to make a scientific examination, who, instea
of witness fees, shall receive such reasonable compensation as Fees of physi-
may be allowed by the county board of supervisors. clans.

88.

Skc. 382.

{20 G. A., ch. 106, amends this section by inserting after the words * city
or town," in the second line theleof the words * with a population exceed-
ing fifteen huudred inhabitants.”. The same act contains also the follow-
mng:

Remonstrances signed by such legal voters may also be present- Remonstrances
ed at the hearing before the board of supervisors hereinafter pro-
vided for, and, if the same persons petition and remonstrate, they
shall be counted on the remonstrance only.

Sec. 384.

Where the application is properly | to make the division: Henry v,
made, the board has no discretion, | Taylor, 57-72.
and may be compelled by mandamus

89.
ArrER SEc. 389.

EMPLOYMENT OF ATTORNEYS BY TOWNSHIP TRUSTEES.

[Twentieth General Assembly, Chapter 120.]
SectioN 1. Whenever litigation shall arise involving the
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W en made
parties to cer-
tuin suits,

May levy tax
to vay fur legal
service.

right or duty of township trustees to certify or levy taxes which
have been authorized upon expressed conditions, then, in such
cases, if the trustees are made parties to said litigation, they shall
have authority to employ attorneys in behalf of said township,
and are further authorized to levy the necessary tax to pay for
said legal services, and to defray the unavoidable expsnses of
said litigation, : :

‘Sec. 390.

Aszessor in
townships con-
tuining city cr
town.,

Assessor in .
citicy or towna,

[19 G. A., ch. 110, repeals this section, as re-enacted by 16 G. A.. ch. 6,
and ]nmended by 18 G. A., ch. 201, and en cts ir® lieu thereof, the follow-
lﬂg:

Skc. 390. At the general election in the year 1882, and bien-
nially thereafter, there shall be elected in each township a part of
which is included within the incorporate limits of any incorporated
city or town, by the qualified voters of such township residing
without the corporate limits of such city or town, one assessor in
the same manner as provided by law for the election of township
assessors, and at the regular municipal election of each incorpo-
rated town or city in the year 1882, and biennially thereafter,
whether such city or town embraces one or more townships or
parts of townships, there shall be elected by the qualified voters
of such city or town one or more assessors for such city or town. and
such assessors shall be restricted in the discharge of their official
dutics to the limits within which they are elected, and shall hold
their offices for the term of two vears from the first day of Janu-
ary next ensuing. The city council of any incorporated city hav-
ing a population of ten thousand or over may, by a resolution ta
be adopted at least five wecks before the time for any regular
municipal election, determine whether it shall be necessary to
elect more than one assessor, and fix the number thereof, not ex-
ceeding three, and thereupon the mayor of such city shall make
proclamation of such determination in like manner, and at the
same time that he shall proclaim the election of other city officers
to be elected at the municipal election next ensaing, aud such
resolution shall also divide such city into districts for assessment
purposes; aud the county auditor of the county in which such
city is situated, upon being notified of such division, shall pro-
vide a separate assessment book for each of said nssessment dis-
tricts. Said assessors, when so elected, shall give bond and
qualify, receive the same compensation, be under like penalties,
and perform the same duties in like manuner as township assessors,
except as herein provided. In case there should be a failure to
elect, [or] a vacancy shall occur in the office of assessor within
such incorporated c1t_¥, the city council may elect some suitable per-
son to perform the duties of such office for the unexpired term. It
shall be the duty of such asseasors, if more than one shall have been
elected, to meet at least once a week, and oftener if they shall
deem it neccssary, and carefully compare valuations in order to
secure a uniform assessment of all the property of such city, and
when so met they shall constitute a board of assessment, A ma-
jority of whom shall determine the value of any property as to
which difference may arise in such board: Provided, that the
city council of any city or town, having a population as aforesaid
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|
shall have power in the year 1882 by resolution to increase the
number of assessors not exceeding three, and to appoint the ad-
ditional number provided for; and each assessor so appointed shall
qualify and act and hold ¢heir [his] office for the terin as provided
for in this act.
90.

is not liable therefor: P. H. Tur
ner & Co. v. Woodbury County, Hi=
440; McBrideo. Hardin Co., 58~219,

Skc. 391.

No provision 18 made for the pay-
ment by the county of compensation
tor the place thus designated, and it
Sec. 392.

Written orders for the relief of poor

otherwise made of record under this
persons,given by the township trustees | sec ion, or § 395: Bremer Coun'y v.
under § 1365, are valid, without being | Buchanan Co., 61-624,

95.
Sgkc, 418. .

The provisions of this section are | § 13), to be found on page 451: Sta
superseded by the act establishing & ples v. Plymouth Co., 17 N. W. Rep.
state hoard of bealth (18 G.A.,ch. 151, | 569,

98,
Sec. 424.

A court will take judicial notice in | town i3 situated: Slate v. Reader,
what county a given incorporated | 60-527.

102.
16 G. A, Ch. 4%, § 4.

{20 G. A., ch. 153, amends this section by striking out the following
words: ** Procided, that the provisions of this act shall not apply to cities
organized under specinl charter,’’ and inserting in lieu thereofpthe follow-
ing: ** The prorisions of this chaplcr shall apply to citiea organized und

wcting wnder special charters.'']
103.
Skc. 438,

(19 G. A., ch. 164, amends this section by inmerting after the word
* ‘own,” in the cleventh line, the following:]
Except in cities of the first class, where such special election is, Exception
or shull have been, held on the first Monday of March of an '
.even year, when they shall hold their offices for the term of two
years thereafter.  All ordinances of such city or town in force at Ordinances
the time of the abandonment of such special charter, not incon. foreain i
sistent or in conflict with the general incorporation laws of the
state, shall be and remain in force until otherwise altered,
amended, or repoaled by the council or trustees of such new

organization,
106.

CHANGING NAMES OF CITIES AND TOWNS,
[Nineteenth General Assembly, Chapter 16.]
Sec. 1. The corporate name of any city of the first or second
class or incorporated towns in this state may be changod in the By eity or
manner prescribed by this act. towin.
Sec. 2. The council of any ity of tho first or secund olass, or
any ir}zcorporated town may, by resclution, propose & change of
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;‘53};'}?.3,}1“’ the corporate name of such city or incorporated town setting
forth therein the proposed new name, which shall not be the same
as that of any city of either the first or second class or incorpo-
rated town or post-office existing in this state at the time of the
passage of such resolution.

Skc. 3. The question of making such change shall then be
submitted to a vote of the qualified electors of such city or in-
corporated town at the next following annual election, or at a

Quesion sub- . special election, as the council may provide. Notice that a change

mited W vote: of name is to be votod on at any election shall be published in a

newspaper published in said city or incorporated town at least

ten days before the election.
Sec. 4. The manner of voting on the question of change shall
be by having printed or written on the ballots, ¢ Shall the name

Notlce.

Manner of

vuting, be changed as proposed?” followed by the word ¢ yes.” or *“no.”
Recor 1 of If a majority of the votes cast for and aguinst are in favor of the
chunge. proposed change, the clerk of the city or incorporated town shall
enter upon the records of the city or incorporated town the resnlt
of such election, and set forth in such record the new name adopted
for such city or incorporated town, as well as the original name
thereof, and shall cause to be filed a certified copy of the entry
so made in the office of the recorder of deeds of the county in
- which such city or incorporated town is situated and in ti.e office

. of the secretary of state,
Ghange om.  SKC. 3. When certitied copies are made and filed, as required
plete, by the pieceding section, the change of name shall be deemed

complete, and the new name thus adopted shall be judicially rec-
ognized in all subsequent proceedings wherein said city may be
interested.

Sec. 6. Nothing herein contained shall in any manner affect
the rights or liabilities of said city or incorporated town, nor in-
validate any contract to which the said city or incorporated town
may be a party before such change.

SEec. 436,

This section does not confer power
to punish any oue, or prescribe pen-
alties for pernmitting gambling, oren-
gaging therein: Incorporated Town

Not to affect
rights or liabil-
ities,

within the authority of the city to
pass, under this section: City of
Centercillev. Miller, 57-56 and sanie
v. same, H7-225,

of New Hampton v. Conroy, 56-498.

Nor does the power given to sup-
press and restrain houses of ill fame
carry with it the power to punish as
an offense the keeping of such houses:
City of Chariton v. Barber, 54-360.

But a municipal corporation does
have authority, under this section, to
provide by ordinance for the punish-
ment of intoxication: Yown of
Bloomfield r. Trimble, 54-399; and
an ordinance providing that the keep-
ing, ete., of any house, etc., within
the city limits where loud or unusual
noises are permitted, or where per-
sons are permitted to congregate and
engage in the use of profane and vul-
gar language to the disturbance of
others, shall be considered and pun-
ished as a common nuisance, held,

The power given by this section in
relation to nnisances is to abate them,
and in the exercise of this power a
municipal corporation can not pro-
vide for the punishmeant by fine of one
who maintains a nuisance: Incor-
porated Town of Nevada v. Hutch-
ins, 59-506. The power of the city
council to abate nuisances does not
enable it to determine conclusively
thut a particular thing constitutes a
nuisance, vnd it it orders the removal
of a thing, which is in fact not a nui-
sance, the person causing its removal
will be individuaily liable in dam-
ages: Cole v. Kegler, 19 N. W,
Rep.. 843. The owner of property
would not in such cases be limited to
his remedy by certiorari toannul the
illegal action of the council. Ibid.
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ENLARGING THE POWERS OF CITIXES.

[Nineteenth General Assembly, Chapter 89.]

Sec. 1. Cities organized under the general incorporation laws yay regulate.
of the state, in addition to the powers now granted them, shall {¢, B
have power: Toregulate, license and tax itinerant doctors, phy- dealers, pova-
sicians and surgeons, junk dealers, and to prohibit pawnbrokers brokers,
and junk or second-hand dealers purchasing or receiving from
minors withont the written consent of their parents or guardians.

Sec. 2. To require all buildings to be numbered; and in case Numbering of
of the failure of the owners to comply with such reqmrement to bulldings.
cause the same to be done, and to assess the cost thereof against
the property or premises numbered.

Sec. 3. To deepen, widen, cover, wall, alter or change the channelsof
channel of water-courses within their corporate limits. waler courses.

Sec. 4. To regulate and control the construction of chimneys, Chimneys and
stacks, flues, fire-places; hearths, stove-pipes, ovens, boilers, and g hem"g appar-
heating apparatus used in or about buildings, and to require and
regulate the construction of fire-escapes, and to cause any or all
of them 1o be removed, or placed in a safe condition, when con-
sidered dangerous, and to assess the cost thereof on the propert;
and agamst the owners thereof.

Sec. 5. To regulate manufactories which are dangerous in Manufactories;
causing or promoting fires; to prevent the deposit of ashes and JPStof
combustible matter in unsafe places; and to cause all such build- buildings.
ings and enclosures as may be in a dangerous or unsafe state to be
put in a safe condition.

Sec. 6. To regulate the use of lights in stables, shops and Lights; bon.
other places, and the building of bonfires, and to regulate or pro- fires: fireworks.
hibit the use of fire-works, fire-crackers, torpedoes, roman candles,
sky-rockets and other pyrotechnic displays.

Sec. 7. Toprovide for theinspection of steam-boilers, and all :&ff;ﬁcggﬂeﬁg
places used for storage of explosive or inflammable substances or pnd mngasines
materials, and to prescrlbe the necessary means and regulations toy; for combusti-
secure the public against accidents and injuries therefrom, and to
assess the costs and expense of such proceedings against the
property and owners thereof.

Skc. 8. Torequire the connection from gas-pipes, water-pipes, Connections, »
and scwers to the curb-lines of adjoining property to be made be- water pipes.
fore the permanent improvement of the street whereon they are
located, and to regulate the making of such connections on streets
already improved, and to enforce such requirement as provided
by law.

Sec. 9. To establish all needful regulations as to the manage- Packing and
ment of packing and slaughter houses, renderies, tallow-chandler- houses, soap
ies and soap-factories, bone-factories, tanneries, and manufac- {:ﬂggﬁ:"d
tories of fertilizing and chemicals within the limits of such cities,
and the deposit and removal of all offensive material and sub-
stances, and the engendering of offensive odors and sights there-
from, as will protect the public against the same.

Sec. 462.

An ordinance diseriminating in fa- | state or non-resident merchants, or in
vor of resident merchants of the city | favor of those selling goods of do-
as against other merchants of the | mestic manufacture and against those
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selling goods of foreign make, by im- | shalltown v. Blum, 5R-184; Town of

posing a license tax upon the latter,
which is not required of the former,
is unconstitutional: City of Mar-

Pacific Junction v. Dyar, 19 N, W.
Rep., 862.

103.

Skec. 463.

{19 G. A., ch. 136, amends this section by adding after the words, “wine
saloons,’’ in the seventh line the following words, * but no license issued
therefor shall extend beyond the firat day of May following the grant

thereof.")

A city or town has no authority to
rrgulate or provide a penalty for the
sale of intoxicating liquors, other
than vinous or malt: Incorporated
Town of New Hampton v. Conroy,
H56-498; Town of Cantril v. Sainer,
59-26.

Where an ordinance prohibiting the
sale of malt and vinous liquors, also
prohibited the sdfle 6f other intoxicat-
ing liquors, which the town had no
power to prohibit, Aeld, that the or-
dinance would be supported and
enforced so far as within the lawful
authority of the town: 7Town of
Eldora "v, Burlingume, 17 N. W,

Sec. 464,

A railway having been located over
the streets of a city at a time when it
was not required to compensate ad-
Jacent property o wners for such use,
held that after the amendment of
§ 1262 which, in connection with this
section, made it necessary that com-
pensation be made in such cases,
new switches and side tracks could
not be laid in connection with such
railway without such compensation
being made: Drady v. D. M.& Ft.D,
R. Co., 57-393. So, also, held that
these provisions for compensation
apply to a railroad authorized by or-
dinance and partly constructed prior
to the time that the section contain-
ing said provisions went into effect:
Hanson v. C., M. & St. . R, Co.,
61-588; Mullolland v. D. M., A. &
W. R. Co., 60~740.

Under this section, as amended b
15G.A., ch. 6, the damages for whic
compensation is to be made are not
limited to damages arising from a
change of grade, but extend toall
legitimate damages arising under ch,
4, title 10 of the Code: Dradyv. D. M,
& Ft. D. R. Co., 51-393. -

As to liability of railway in dam-
nges for layimf track nearer to
sidewalk than allowed by ordinance,
see Cain v. C,, R. I. & P, R. Co.,
54-255.

As to right to pernit use of streets

|

Rep., 148.!

Licenses under this section are not
contracts between the State and the
person licensed, but are merely tem-
porary permits to do what would
otherwise be an offense, issued in the
exercise of police power, and subject
to the direction of government,
which may revoke them as it deems
fit. Whether in case of a revocation
the person licensed would, in a proper

roceeding, be entitled to have re-
unded to him the pro rata portion
of the license paid, quaere: Town of
Columbus City v. Cutcomb, 1T N, W,
Rep , 47.

by horse railway, see O'Niel v. Lamb,
53-125.

The provisions of this section, as to
the manner of assessment of diwun-
ages resulting from the location of a
railway upon the streets of a city,
vefer exclusively to the company and
not to the abutting owner; such
owner does not have any interest in
the fee of the street, and he can not
take steps to have his damages as-
sessed by a sheriff's jury according
to the provisions applicable where
property is tuken for right of way;
therefore he may bring action for
damages without such proceeding:
Mulholland v. D. M., A. & W. R.
Co., 60-740.

A city is not clothed with power to
permit or forbid railroad companies
to scquire private property in a city
for right of wayg, and therefore the
city can not be held liable for dam-
ages to the property owner from the
construction of an embankment upon
a right of way through private
propetty: Callahan v, City of Des
Moines, 17 N. W. Rep., 470.

A city council may vacate an alley
for the purpose of allowing it to be
devoted to a private use, if the power
of vacation is otherwise rightfully ex-
ercised and no private rights are
injuriously uffected: City of Mur-
shalltown v, Forney, 61-573.
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110.

SEec. 465.

The township trustees can not in-
clude an incorporated town in a
road district, and the road supervisor
has no authority over its streets.
For an accident resulting from acts

of sach supervisor in repairing such
streets the town is liuble: Clark
v. Independent Town of Epworth,
56~462.

111,

Sec. 466.

The assessmentds to be made upon
owners of property abutting upon the
part of the street which is improved:
Kendig v. Knight, 60-29.

A maunicipal corporation is not
liable for failure to provide gutters
or culverts adequate to keep the sur-
tace water from off adjoining lots
which are below grade, even when it
raises the street above the natural
surface for the purpose of conforming

grading to put a street in condition
for paving may be included in the
assessment for such paving, it can-
not be assessed separately. The sec-
tion confers no aunthority to assess for
grading alone. Where the city con-
tracted for grading, agreeing to issue
in payment theretor certificates of
assessment against abutting owners,
held, that as such owners were not
liuble, the contractor might recover

from the city: Becroft v. City of

it to grade: Freberg v. City of Dav-
l Council Bluffs, 138 N. W. Rep., 807.

enport, 13 N. W, Rep., 705.
While the preparatory work of

GENERAL PAVING FUND.

. [Nineteenth General Assembly, Chapter 38.]

Sec. 1. The cost of paving the intersections of streets and al- Paving tnier-
leys in all cities organized under the general incorporation laws sirets and
of this State, including cities acting under special charters there- *1e¥s
in, and which have not commenced to pave the same at the ex-
pense of the property fronting on the street or streets paved, shall
be paid for out of a general paving fund to be raised or created
as hereinafter provided: Provided, nothing herein coutained
shall prevent councils of said cities from requiring railroads and
street railways to pave any portion of said intersections,
© Sec. 2. In addition to the taxes which they are now empow- :KS‘;}:‘;&';};""
ered to levy, the city council of any such city are hereby author- '
ized to levy a special tax, not exceeding two mills on the dollar
on the assessed valuation of all property in such city, for the
purpose of creating such general paving fund.

Skc. 3. The money raised by the tax hereby authorized to How used.
be levied shall not be used for any other purpose than that here-
by contemplated.

Sec. 4. It shall be competent for any city authorized by this
act to levy such tax, to anticipate the collection thereof by bor-
rowing money and pledging such tax, whether levied or not, for
the payment of the money so borrowed, but such money shall be
used or appropriated to no other purpose. ,

Sec. 5. Any city organized or acting as aforesaid, and which sppieatie to
shall have paved the intersections of any of its streets and alleys huving already
at the expense of the property fronting on said street, may, b one
ordinance, avail itself of the benefits of this act: Provided, sucK
ordinance shall receive the uffirmative vote of two-thirds of all the
members of the city council thercof,

Pledging tax.
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Grading, pav-
ing, ete.

Tax abutting
property.

Petition.

Proviso.

Contract.

Proviso.

Improvement
districis.

Tax abutting
property.

STREET IMPROVEMENTS IN CERTAIN CITIES.

[Twentieth General Assembly, Chapter 20.]

Sec. 1. Cities of the first class, that have been or may be so
organized since January first, 1881, shall have power to open,
widen, extend, grade, construct permanent side-walks, curb,
pave, gravel, macadamize and gutter, or cause the same to be
done in any manner they may by ordinance deem proper, any
street, highway, avenue, or alley within the limits of such city,
and may open, extend, widen, grade, park, pave or otherwise as
aforesaid, improve part of any such street, highway, avenue or
allev, and levy a special tax as hereinafter provided, on the lots
and lands fronting and abutting on such street, highway, avenue
or alley, and where said improvements are proposed to be made
to pay the expenses of the same. But unless the owners, resi-
dent in such city, of a majority of the front feet owned by them,
of the property suhject to assessment as hereinafter provided, for
such improvements, shall petition the council of such city to make
the same, such improvements shall not he made until three-
fourths of all the members of such council shall by vote, assent to
the making of the same: Provided, that the construction of
permanent side-walks, curbing, paving, graveling or macadamiz-
ing of any such street, highway, avenue or alley, shall not be done
unti] after the bed of the same shall have heen brought so near
to the grade as established by the ordinances of such city, as that
said side-walks, curbs, paving or other improvements as aforesaid,
when fully completed, will bring said streets, highways, avenues
or alleys fully up to said established grade.

Skc. 2. 1t shall be the duty of the council of said city to re-
quire all of the work necessary to the making of any improve-
ments authorized by section one hereof, to be done under con-
tract thereof, to be entered into with the lowest responsible bid-
der, and bonds with good and sufficient surety for the faithful
periormance of such work, shall be required to be given by the
contractors; provided, that all bids for such work, or any part
thereof, may be rejected by such council, and new bids or-
dered.

Sec. 3. Anysuch city shall, for the purpose of effectuating the
objects enumerated in section one hereof, have power, by ordi-
nance, to create improvement districts, which shall be consecu-
tively numbered. The cost of openiug, extending, widening,
grading, counstructing permanent side-walks, curbing, paving,
graveling, macadamizing and guttering any street, highway, ave-
nue or alley, within any improvemeunt district, except spaces in
front of city property, and any other property exempt {rom
special taxes except the intersections of streets, highways or ave-
nues and space opposite alleys, and except as to paving, gravel-
ing or macadamizing between and outside the rails of railways and
street railways, shall be assessed upon the lots and lands abutting
the same, in proportion to the front feet so abutting upon such
street, highway, avenue or alley, where said improvements are
proposed to be made, the assessment of the special taxes herein
provided for shall be made as follows: The total cost of the im-
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provement, except spaces in front of city Eroperty and any other
property exempt from special taxation, and except as to intersec-
tions of streets, highways or avenues, and space opposite alleys,
and except as aforesaid, as to the paving, graveling or macadam-

izing between and outside the rails of any railway or street

railway, shall be levied upon the property as aforesaid, and become

delinquent as herein provided; one fifth shall become delinquent Tax system.

in ninety days after such levy, one fifth in two years, one fifth in
four years, one fifth in six years, and one fifth in eight years, after
the levy is made. Such special taxes shall be payable by the
owners of the property upon which they are levied as aforesaid,
at or hefore the times they become delinquent, as hereinbefore
provided and in the installments herein mentioned; and shall al-

s0 be a lien upon the lots and lands so assessed, and shall draw Lien; interest

interest at the rate of six per cent per annum from the tim®e of the
levy aforesaid, until the same shall be paid or become delinquent,
whichever shall first happen, said interest to be payable semi-
annually, or annually as the council of such city may deem best.
"I'he property so assesded may be sold for the payment of any in-
stallment of said tax or interest as aforesaid, which is payable and
delinquent at the time in the same manner, at any regular or
adjourned sale or special sale called therefor, with the same for-
feitures, penalties and right of redemption, and certificates and

Rale of proper-
delin-

deeds on such sales shall be made in the same manner and with quent taxes.

like effect as in case of sales for non-paywment of the ordinary
taxes of such city, as now or hereafter provided by law in re-

spect thereto: Provided however, that the sale of any property Proviso

for the non-payment of any instaliment as aforesaid, either of
tax or interest, shall not be taken or construed as in any man-
ner affecting the validity of the lien on the same for any in-
stallment thereof, with interest as aforesaid, which may subse-
quently become delinquent and payable, such city council may
provide by ordinance for the mode of making and returning the
assessment hereinbefore authorized; and payment of such assess-
ment after they become delinquent, and if interest as aforesaid,
may, if so directed by said council, be enforced by suit in court,
in the manner and by the proceedings provided by sections 478
and 481 of the code. In case of omissions, errors, or mistakes in
making such assessment or levy, in respect of the total cost of the
improvement, or in case of deficiencies or otherwise, it shall be
competent for the council to make a supplemental assessment and
levy to support such deficiencies, omissions, errors or mistakes;

said supplemental assessment and levy shall be a lien on the lots Tax len.

and lands as aforesaid, shall be payable in the same manner and
in the same installments, shall draw interest at the sume rate,
and shall be capable of enforcement in the same manner as here-
inbefore provided, with respect to the original assessment and
levy. Said taxes shall constitute a sinking fund for the payment
of the costs of the openiug, extending, widening, grading, or any
other improvements herein specified, of the street, highway, ave-
nue or alley, on which the property abuts, upon which the same
are levied, and shall be used and appropriated tono other purpose
than the payment of the costs of said improvements, and any

Supplemental
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fame: how bonds which may be issued as hereinafter provided, until the
o whole cost of said improvement, and all of said bonds, with in-
terest, shall be fully paid and satisfied.

Sec. 4. For the purpose of paying the costs of the improve-
ments mentioned and specified in section three hereof, and
which costs are to be asscssed and levied as aforesaid, upon the
dots and lands as aforesaid, the council of any such city shall
have power and may by ordinance cause to be issued bonds of
such ¢ity, to be called “ Improvement Bonds of District No. —,”
said bonds to be issued in four series, the first series in the ag-
gregate to be for an amount not exceeding one fifth of the total
cost of the expense of the opening, extending, widening, grad-
ing or other improvement as aforesaid of the particular street,
highway, avenue or alley, to defray the cost at which said bonds
are issued, and to be payable in not exceeding two years from
date thereof; the second series to be for a like aggregate amount
and payable in not exceeding four years from date thereof; the
third series to be for a like agoregate amount and payable in
fame: matyr. MOt eXceeding six years from date thereof, and the fourth series
ity of. to be for a like aggregate amount and to be payable in not ex-

ceeding eight years from date thereof; all of said bonds to bear

not exoeeding six per cent. per annum interest, payable annually

or semi-annually as said council may provide, with interest cou-

ﬁons attached, to express on their face the name of the street,

ighway, avenue or alley to defray the cost for which they aro

issued, and also that the last four installments of the special taxes

and assessments assessed and levied or to be assessed and levied

as aforesaid on the lots and lands abutting on the street, highway,

avenue or alley so as aforesaid opened, extended, graded, or in

fame: provis- -any other manner as aforesaid improved, shall be and constitute a

o K P& sinking fund for the payment of said bonds and interest thereon,

and to be used and appropriated to no other purpose until the

whole of said bonds with interest therson shall have been paid

and fully disoharged. Said bonds shall not be negotiated or sold

game: to' be fOr less than their par value and may be respeotively for amounts

soldatpar.  ranging from one hundred dollars to one thousand dollars as said

oouncil may provide by ordinance. The proceeds arising from

said bonds shall be applied exclusively to and appropriated and

, used for no other purpose than the liquidation of the costs of the

came: use ofiMprovements as aforesaid toand upon the particular street, high-

proceeds, way, avenue or alley, to defray the cost of which said bonds are
issued.,

Sec, 5. Whenever the council of any such city shall deem it
expedient they shall have power for the purpose of paying the
oosts of opening, extending, widening, grading, paving, curbing,

City bonds, ac- UttEring, graveling or macadamizing spaces in front _of city
count_exempt property and of other property exempt from special taxation, the
property, ¢1o. ntersections of any streets, highways, avenues or alleys and the
space opposite alleys, to issue bonds of the city to run for not
exceeding twenty years and to bear interest payable semi-annu-
ally at a rate not exoeeding 6 per cent. per annum, with coupons
came: b Attached, to be called «City Improvement Bonds,” and which
sudatpar.  shall not be sold for less than par,and the proceeds of which shall

Tax honda.
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be used for no other purpose than paying for the cost of the im-
provements aforesaid and upon the particular strects, highways,
avenues or alleys, the intersections of which and spaces opposite
which are improved as aforesaid; provided, that no bonds can be proviso.
issued to pay for any such improvements as aforesaid except when
the same become a part of and are necessary to fully complete the
improvements as aforesaid of any street, highway, avenue or alley
undertaken to be made or made under section 3 hereof.

Skc. 6. All railway companies and street railway companies
in cities of the first class as provided in section one of this act,
shall be required to pave, or repave between rails and one foot m‘e‘ﬁ;‘&‘w’&“
outside of their rails, at their own expense and cost. Whenever rails.
any street, highway, avenue or alley shall be ordered paved or
repaved by the council of any such city, such paving or repaving
between and outside of the rails, shall be done at the same time
and shall be of the same material and character as the paving or
repaving of the street, highwgy, avenue or alley upon which said
railway track is located, or of such other material as said council
may order, and when said paving or repaving is done said com- .
panies shall lay in the best approved manner the strap or flat rail, panies to use
such railway companies shall keep that portion of the streets, Iatlafls ans
highways, avenues or alleys between and one foot outside of their at grade.
rails, up to grade and in good repair, using for such purpose the
same material with which the stroet, highway, avenue or alley is
paved upon which the track is laid, or such other material as said
oouncil may order. In the event of the neglect or refusal of such
railway companies to pave, or repave, or repair as aforesaid, when
so ordered and directed as aforesaid by the council of such city,
such city shall have power to pave, repave or repair between dnd
outside of said rails as herein required of such railway companies,
and the cost and expenses of the same to assess and levy as a
special tax upon any of the real estate or personal property of
such railway comparny, within the corporate limits of said city,
which tax shall be a lien upon said property, shall become delin-
quent in sixty days after it is levied, shall draw interest at the
rate of seven per cent. per annum, and said city shall have power Where rafiway
to enforce the payment of the same in the same manner and by }ﬁ;ﬂpf‘;‘lﬁ;vé‘"
tho same means and with and under the same penalties as is pro- procecdings,
vided herein with reference to special taxes upon the abutting penaltics, - cte.
property on the streets, highways, avenues or alleys, ordered to be
improved as afaresaid, as hereinbefore provided.

112.
Skc. 469.

Action of the city or town in chang-
ing the grade, without taking the
steps here provided for determining
the compensation to he paid, is un-
Jawful, and the owner of property in-
iured thereby may maintain action at
aw to recover damages sustained:
ﬁ(g/es v. Town of Mason City, 53—

It is not the passage of an ordinance

changing the grade which gives right
of action to the property owner, but
it is the actual making of the physic-
al changes which are therein con-
templated; and where the street is
cut down from curb to curb, the right
of action for change in grade of side-
walk as well as for change in grade of
street accrues, and a subsequent and
separate action for injurics for the
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cil,

grading of the sidewalk can not be
maintained: Hemstead v. City of Des
Moines, 18 N. W. Rep., 676.

If the value of the property has been
increased by the change of grade alter
the lot is made to correspond there-
with, the cost of filling the lot and
raising the house should be taken into
account in determining the damage.
Thompson v. City of Keokuk, 61-187.

The grade of a street can only be
established by ordinance. It is not
dependent upon the actual lowering
or raising of the surtace. If the
property owner erects buildings or
otherwise improves his lots before
such action is taken by the city coun-
cil he can not recover for any changes
in the surface of the street made after
such improvement pursuant to grade
lines established by the council, pro-
vided such changing of the surface
be not negligently done: Kepple v.
City of Keokuk, 61-653.

‘Where a city is proceeding to alter
the grade of a street without assess-
ment and tender of damages as here
provided, a property owner who
would be entitled to damages in case
the alteration were made, may enjoin
the same until proper proceedings
have been taken: Scott v. Council
Blugfs, 19 N. W. Rep., 672.

By the provisions of § 479, this
section is applicable to cities under
sgecia.l charter, and while 16 G. A.,.
ch. 1186, refers espacially to such cities,
yet that statute does not repeal this
section, and §§ 8, 9and 10 of that act,
relating to the same subject, are to
be construed in connection herewith.
Therefore the provision of this section
requiring the damages assessed, to be
puid or tendered before the alteration
1# made, is still applicable to such
cities, although not contained in the
later enactment: Phillips v. Council
Bluffs, 19 N. W. Rep., 672.

114

ArTER SEC. 470.

DONATION OF DEPOT GROUNDS TO RAILWAYS.

[Nineteenth General Assembly, Chapter 133.]
Skc. 1. It shall be lawful for any incorporate town or city to

to procure for the purpose of donating, and to donate, to any rail-

way company owning a line of railroad in operation orin process
of construction in such incorporated town or city, sufficient land
for depot-grounds, engine-houses, and machine-shops for the con-
struction and repair of engines, cars, and other machinery neces-
sary to the convenient use and operation of said railroad.

Src. 2. Before such donation shall be made or appropriation
of funds to procure land for such purpose, a petition shall be pre-
sented to the trustees or council of such incourporated town or
city, signed by a majority of the resident freehold tax-payers of
such incorporated town or city, asking that such donation be
made and limiting the sum to- be appropriated for that purpose.
Upon the presentation of such petition, a special election of such
city or town shall be called. On the ballots used at such election
shall be printed the words, * for the donation ” and *against the
donation,” and if a two-thirds majority of the qualified electors
voting at such election shall vote for the donation, said trustees

Action of coun- or council shall determine the site to be donated, designating the

boundaries thercof, and the amount to be appropriated in pro-
curing said site, not exceeding the amount named in said peti-
tion; and may in the name of such incorporated town or city pro-
cure said land by purchase, or by payment of the estimated
damages in case said land or any part thercof shall be taken in
the name of such railway company by process of condemnation
for railroad purposes, and may also vacate auy streets and alleys
within the boundaries of said site aud may prescribe the terms,
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conditions, and limitations upon which such grant shall be made,
which shall be binding upon the railway company accepting such
donation: Provided that Jand set apart as a park, public square,
or levee shall not be appropriated or donated under the pro-
visions of this act, and no land occupied with buildings used for
business purposes or as private resideuces shall be appropriated
or donated under the provisions of this act, unless the consent of
the owners thereof shall first be obtained.

RELATING TO PARKS.

[Twentieth General Assembly, Chapter 151.]

Secriox 1. Cities acting under special charters and cities
and incorporated towns may provide by ordinance for the election
of three park commissioners and the terms thereof shall be three,
four and five years, respectively, and their successors shall be
elected for the full term of five years, and such park commis-
sioners shall reside in such city or town.

Sec. 2. Said park commissioners shall have exclusive control park commis-
of such parks and shall manage, improve, and supervise the *loner
same. Powers of

Sec. 3. The councils of such cities and incorporated towns,
may by resolution submit to the qualified electors of such city Questons of
or town, at a regular or special election, the question whether purchasc of
there shall be levied upon the assessed property thereof a tax Egg‘gd‘f;;bpmc;';
not exceeding two mills on the dollar, for the purpose of purchas- ple.
ing real estate for parks and the improvement of parks, or for
either or both of said purposes.

Sec. 4. Said councils shall, in the resolution ordering such counell shan
election, specify the rate of taxation proposed and the number {Peciiy rate of
ol years the same shall be levied, and if a majority of the votes
cast at such election shall be in favor of such taxation, said
council shall levy the tax so authorized, which shall be collected shall levy tax
and paid over to the treasurer of such city as other taxes thereof Jii$n author-
are collected, which shall be known as “Park Fund,” and shall
be paid on the order.of the.commissioners and to be expended patd on order
for the purposes herein provided and for no other purpose what- of commi:-
ever.

Skc. 5. Said commissioners may use said fund for improving Funds nsed for
such parks, or for purchasing additional grounds or Ilnying outg‘r’g\‘;}l‘lﬁ?o‘;',m_
und improving avenues thereto, and do all things necessary to provements.
preserve such parks, and they may appoint one or more park
policemen, and pay such police force out of said fund; said
commissioners shall keep a full account of their disbursements, Commisstoners
and all orders drawn on said fund shall be signed by at least two shail keep o
of said commissioners. _

Skc. 6. Said commissioncers shall each give a bond to the use Commissioners
of such city in the penal sum of five thousand dollars, before P sive ap-
they shall be permitted to enter upon such duty, which bonds proved
shall be approved by the auditor, recorder or clerk, of such city
or town and by him retained in his office.

Segc. 7. It shall be deemed a misdemeanor for any person
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Cutting, etc.. a
misdeicano:.

to cut, break or deface any tree

or shrub growing in any such

park or parks, or avenues thereto, except by authority of such

commissioners.
Skc. 471.

The fact that a water company,
which has agreed to furnish water to
the city for the extinguishment of
fires, fails to do so, will not render it
liable to an action by a property-
owner for damages for the destruc-
tion of his property by reason of such
{ailure, there being no privity of con-
tract between the property owner
and the company: Daris v. Clinton
Water Works Co., 54-59.

The fact that a city is authorized

to provide for a water supply, will
not render it liable for failure to
make adequate provision for the ex-
tinguishment of fires, nor would the
fact that it had a contract with the
water works company to protect it
against all uctions which might be
brought against it for malfeasance or
neglect on the part of the company,
render 1t liable: Van Horn v. City
of Des Moines, 19 N. W. Rep., 293.

115

Skc. 474.

Cities may authorize the construc-
tion of such works by foreign corpo-

the power to condemn private proo-
erty: Dodge v. City of Council Bluf's.

rations, and in such case they may | 57-560.

confer upon such foreign corporation

117,

Sec. 478,

[20 G. A., ch. 20, makes special provision for the assessment and collec-
tion of taxes for nnprovements in cities of the first class, organized after
January first, 1881; see that act in the supplement to page 111.]

This section makes the charges a
lien upon abuting property, and it
is not necessary that the ordinance

SEc. 479.

The fact that an improvement is
made on two streets, in pursuance of
two different resovlutions, but that in
making the assessment the entire |
improvem nt on both streets is tuken
into consideration, does not render
the tax illegal: Kendig o. Knight,
60-29

The irregularity or defect which
under this section can be disre-
garded, must be a mere error or
omission to do something which in

no manner affecta the jurisdiction of
the city. Unless jurisdiction has been
acquired, the proceedings of the city
will be void: City of Chariton v.

shall 8o provide: Kendig v. Knight,
60-29. d

Holliday, 60-391.

The fact that the cost of the im-
provement i3 not assessed on the
owner of the property in the manner
provided by ordinance, is an infor-
mality which should be disregarded
where it appears that after the im-
provement was made the cost was
ascertained and the property owner
notified of the amount due, and an
opportunity was given him to pay it.

nder such circumstances the formal
assessment made against the prop-
erty owner is not an essential requi-
site to a recovery: Ibid.

118.

Sec. 481,

[20 G. A., ch. 20, makes special (Y
taxes in cities of first class organize
that act in supplement to page 111.]

While special assessments may be

rovision for collection of improvement
subsequent to January first, 1881; see

for non-payment of other taxes, but

thus certified and collected, they are | only to those provided by § 479: An-
not subject to the penalties provided | keny v. Henningsen, 5429,
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119.

17 G. A., Ch. 162.

The city may create one sewerage
district, comprising all its territory.
An ordinance having been duly
passed providing for the construction
of sewers, the city may, by resolu-
tion. exercise the authority, and ap-
ply it to any particular sewer. A
call of yeas and nays is not essential
on‘passage of such resolution: Grim-
mel v. City of Des Moines, 57-144,

Although "this statute does not re-
quire that notice of the assessment
tﬂlereunder shall be given to property
owuers, yet such notice is an indis-
pensable requisite to the exercise of
the taxing power, and an ordinance
providing for such assessments with-
ont notice and opportunity to the

to the assessment on his property, is
void: Gatch v. City of Des Moines;
18 N. W, Rep., 3190.

Where a city had, prior to the pas-
sage of this act, levied a tax for, and
commenced the construction of a
sewer, which constitutes a muin ar-
tery in the system of sewerage of the
city, held, that it could not change
the mode of paying for further im-
provements, and require the adjacent
property to
thereafter to be incurred; and further,
held that the legislature could not, by
a legalizing act, render valid such
improper action of the city: Inde-
pendent School Dist. of Burlington
v. City of Burlington, 60-500.

party assessed to appear and object
[20 G. A., ch. 25, amends this act by adding thereto the following sec-~
tions:]

Src. 9. In case the council of any city of the first class that
has been or may be 30 organized since January first, 1851, shall as-

E:.y the whole expense

sess the cost, in whole or in part, of the construction of sewers on Sewer tax, how

the adjacent property, it may, instead of -making said special tax
payable at the time of such assessment, levy the whole of such
special tax on said property at one time, and provide by ordi-
nance that the same shall become payable and delinquent as fol-
lows, viz: One-fifth in sixty days, one-fifth in two years, one-fifth
in three vears, one-fifth in four years, and one-fifth in five years
alter the levy ismade. Said special tax shall be payable by the
owners of the property on which it is levied at or before the time
it becomes delinquent and in the installments hereinbefore men-

levied and
paid.

tioned, and shall be a lien upon the lots and lands 8o assessed and Li:n.
upon which it is levied, shall draw interest at the rate of seven Interest.

per cent per annum from the time of the levy thereof until the
sine shall be paid or become delinquent whichever shall first
happen.
maff be enforced in the same manner, under the same penalties,
and by the same methods as is provided in section three or sec-

tion four of the act to which this is amendatory: Provided, how- Proviso.

ever, that the sale of any property for the non-payment of any in-
stallment as aforesaid shall not be taken or construed as in any
manner affecting the validity of the lien on the same for any in.
stallment thereof which may subsequently become delinquent,

The payment of each and every installment of such tax Payme-t. how
y eunioreed,

Said taxes shall constitute a sewerage fund for the payment of the Sewerage fund

cost of constructing sewers in {ront, rear or through the property
upon which they are levied, and shall be used for and appropriated
to no other purpose than the payment in whole or in part, as the
case may be, of the cost of constructing said sewers so located or
any Lon {s which may be issued as herbinafter provided,

Sre. 10, Whenever any such city exercises the powers
granted in section U hercof, it may, for the purpose of anticipat-
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Bonds.

Snme : matu-
rity.

ing the collection of said special taxes,”and it may for the pur-
pose of anticipating the collection of any sewerage taxes it has
power to levy under section 1 of the act to which this is supple-
mentary, by ordinance cause to be issued its bonds, to be called
“sewerage bonds”; said bonds to be issued in four series, each
series, in the aggregate respectively, to be for an amount not ex-
ceeding the amount of special taxes, as provided in section nine
hereof which become delinquent respectively in two, three, four
and five years after their levy; and for such further amount as
said city may propose to levy and have the power to levy for
each of the respective years aforesaid under the provisions of sec-
tion 1 of the act to which this is amendatory, on the property within

. the sewerage district in which said sewer or sewers are to be or have

been constructed, the first series to be payable in not exceeding two
years from the date of their issuc; the second series to be payable in
not exceeding threc years from the date of ‘their issue; the third se-
ries to be payable in not exceeding four years from the date of their
issue; and the fourth series to be payable in not exceeding five
years from the date of their issue; all of said bonds to bear in-
terest not exceeding six per cent per annum, interest payable

Same: interest Annually or semi-annually, as said council may provide, with in-

coupons.

terest coupons attached, to express on their face the name of the
street, highway, avenue, or alley, on which the sewer is located,
to defray the cost of which they are issued, and also that the last
four installments of the special taxes assessed and levied as afore-
said on property abutting on the particular part of the street,
highway, avenue or alley on which said sewer or sewers are
located, as also the sewerage tax levied, or to be levied, on the
property in the sewerage district to defray the cost of the partic-

Same: sinking ular sewer or sewers named as aforesaid in said bonds, shall be

fund to pay,
how created.

-and constitute a sinking fund for the pavment of said bonds and

interest; and to be used and appropriated to no other purpose
until the whole of said bonds, with interest, shall have been fully
paid and discharged. Said bonds shall not be negotiated or sold

Same: must be for less than their par value, and may be respectively for amounts

sold at par,

se of pro-
ceeds,

Published or-
dlnances re-
ceived in evi-
dence.

ranging from one hundred dollars to one thousand dollars, as said
council may by ordinance provide. The proceeds arising from said
bonds shall be applied exclusively to, and appropriated and used
for, no other purpose than the liquidation of the costs of con-
structing the sewer or sewers upon the particular street, highway,
avenue or alley, to defray the cost of which said bonds are
issued.

120.
Sec. 482.
Where authority is given to a |under are necessarily criminal: State
municipal corporation to pass ordi- [ 2. Vail, 57-103,
nances, the violation of which 1is As to general power to prescribe
punishable by fine, or fine and im- | pumishments, &c., see notes to § 456.
prisonment, the proceedings there-

[Nineteenth General Assembly, Chapter 128.]
Sec. 1. Where any city or town, organized under the general
incorporation laws of the state, sball cause, or have heretofore
caused its ordinances to be published in book or pamphlet form,
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such book or pamphlet shall be received as evidence of the
passage and legal publication of such ordinances, as of the dates
mentioned or provided for therein, in all courts and places with-
out further proof.

Sec. 487,
[19 G. A., ch. 32, repeals this section, and enacts the following in lieu
thereot:
Skc. 487.  All municipal corporations are hereby empowered
to provide that all able-bodied male residents of the corporatiou Labor on high-
between the ages of twenty-one and forty-five years shall, be- Wo¥ss penalty.
tween the first day of April and the first day of September each
vear, either by themselves or satisfactory substitute, perform two
days’ labor upon the streets, alleys, or highways within such cor-
porations, at such times and places as the proper officer may
direct, and upon three days’ notice in writing given. They may
further provide that, for each day’s failure to attend and performn
the labor as required at the time and place specified, the de-
linquent shall forfeit and pay to the corporation any sum not ex-
ceeding three dollars for ecach day’s delinquency, and in case of
failure to pay such forfeit within ten days the supervisor of high-
ways or street commissioner of said corporation shall recover the
same by action in the name of the supervisor of the highways or
street commissioner of said corporation; and no property or, . .
wages belonging to said person shall be exempt to the defendant juigment; (x-
on execution; said judgment to be obtained before the mayor of *™Pt
said corporation, or any justice of the peace in the proper town-
ship, which money when collected shall be expended upon the
streets of the corporation; and that all such sums remaining un-
paid on the first day of September in each year may bhe treated
and collected as taxes on property, and the same shall be a lien
on all the real property of the delinquent that may be listed for
taxation, and assessed and owned by him on the first day of
November of the same year. .

122,
Sec. 489.

[By 20 G. A., ch. 192, it is provided that in cities of not less than eight
thousand inhabitants by the last census report, the mayor shall sign ordi-
nances and resolutions before they shall take effect, except as they may be
passed over his veto by vote of not. less than two thirds of all the members
of the council; see that act in supplement to page 130.]

It is not necessary that the yeas
and nays on a vote to suspend the
rule requiring reading on three dif-
ferent days be recorded; and where
a sutficient number of members to
suspend the rule appear to have been
present, and such motion is declared
adopted, it will be presumed that a
sufficient majority voted therefor:
T'he State v. Vail, 53-550,

An ordinance making provisions
repugnant to a former one will oper-
ate to repeal it, though the former
one be not contained in the latter:
City of Des Moines v. Hillis, 55-643.

absolutely prohibiting the sale of
vinous and malt liquors was ** Regu-
lating the use and sale of intoxicat
ing liquors, '’ keld, that the subject of
the ordinance was not clearly ex-
pressed in the title, and that the or-
dinance was therefore void: Town
of Cantril v. Sainer, 59-26.

By the expression ** three different
days," it is not meunt that the ordi-
nance must be read at three general
meetings. 1f read on three ditferent
days it will be sufficient, although
the last two meetings are special
weetings by adjournment: Cuteomp

Where the title of an ordinance | z. I'tt, 60-156.
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Prope-ty not
subject to mu-
nlciiml taxes,
Hable to taxes
tion for road
purposes.

Council to fily

By ballot.

124,
Skc. 493,
“The requirement that the yeas and | atively shows such fact, the ordinance

nays be called and recorded is man- | will be invalid: Zewn of Olin v.
datory, and unlesa the record aflirm- | Meyers, 55-209.

TAXATION OF PROPERTY WITHIN CITY OR TOWN FOR ROAD PURPOSES.

.

[Nineteenth General Assembly, Chapter 158.]

Sec. 1. All property now subject to taxation in any city or
town, which by law is not subject to taxation for general munici-
pal purposes, shall; nevertheless, be liable to taxation for road
purposes as may be provided by the council of such city or town,
but not exceeding the rate of five mills upon the dollar of the as-
sessed valuation thereof. '

126.
Sec. 500.

{20 G. A., ch. 20, makes (;)rovision for isanance of improvement bonds by
cities of first claas org: nized subsequent to January first, 1881; see that act
in supplement to page 111.]

A municipal corporation may issue ] third person who is liable to the city
bonds to a judgment creditor in pay- | for the indebtedness which it thus
ment of a Judgment. Possibly such | attempts to pay, such invalidity of
bonds would be invalid if given in | the bonds can not be set up to show
excess of the limitation, even if given | that the city has not been compelled
for the extinguishment of an ante- | to pay such indebtedness: City of
cedent and valid indebtedness; but | Sioux City v. Weare, 59~95.

in an action by the city against a

16 G. A., Ch. 95.

[20 G, A, ch. 79, amends this act by striking ont the words ** four thou-
sand five hundred ' in the fifth and sixth lines, and inserting ** three thou-
8 nl five hundrdd.”)

ArTER Src. 510.
FILLING VACANCIES IN OFFICES OF INCORPORATED TOWNS.

[Nineteenth General Assembly, Chapter 124.]

Sea. 1. Whenever, from death or other cause, a vacanecy in
the office of mayor, recorder, councilman, trustee, or other oflicer,
in any incorporated town, shall occur, such vacancy shall be filled
by the council of such incorporated town at the first regular meet-
ing of such council after such vancancy shall oceur, or ag soon
thereafter as may be,

Skc. 2. The manner of filling such vacancy shall be by ballot,
and the person receiving a majority of the votes of the whole
number of the members elected to ‘the council shall be declared
duly elected to fill such vacancy, and, on duly qualifying, shall
hold such office until the next annual election, and until his suc-
cesgor i8 elected and qualified.

Skc. 8. All ucts or parts of nets inconsistent herewith are
hereby repealed.
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Skc. 518,

The action of the mayor in errone-
ously announcing that a resolution is
not adopted, for the reason that it
has not received a three-fourths vote,
when a majority vote is all that is
necessary. 1s not judicial in its char-
acter in such a sense that it can not |

be called into question in a collateral
proceeding. The erroneous, arbitrary
announcement can not have the effect
to nuilify the act of the majority of
the city council: City of Chariton v,
Holliday, 60-391.

MAYOR TO SIGN ORDINANCES AND RESOLUTIONS.

[Twentieth General Assembly, Chapter 192.]

Secriox 1.. The mayor of every city of the first and second In citicsof
class, except of less than eight thousand inhabitants by the last :(,,(;(,x:l,',‘ll.:?(}flxo
census report in this state, shall sign every ordinance or resolu- to shitu ordi-
tion passed by any city of the first or second class before such =~
ordinance or resolution shall take effect or be in force.

Sec. 2. If the mayor of any city of the first and second class In cnsc of re-
only as above excepted shall refuse to sign any ordinance orm;‘{} :fl’lfl”f,‘]‘;,(,:,
resolution after it has been passed by the council of such city he ing withiu 14
shall call a meeting of such city council within fourteen days "™
after the passage of such ordinance or resolution and shall
return the ordinance or resolution to them with his reasons for
refusing to sign the same,

Sgc. 3. Upon the return of the ordinance or resolution by €suncil may
the mayor to the city council they may pass the same upon a call (Mot
of the yeus and nuys by not less than two-thirds vote of all the
members of said council over the mayor’s veto and the clerk or
recorder of such city shall certify on said ordinance that the
same was passed by a two-thirds vote of the council and sign it
officially as clerk or city recorder.

Sec. 4. But if any ordinance fails to obtain at least a two- Failing of two-
thirds majority of all the council elected of such city after being thirds los.
vetoed by the mayor then such ordinance or resolution shall be
void and of no effect.

131.
Sec. 521. .

[19 G. A., ch. 25, repeals all of this saclion after the word '* year * in the
twelfth line, and enacts in lieu thereof the following:]

In cities of the first class, the qualified clectors of each ward Clies of first
shall, on the first Monday of Muarch of the year 1832, elect by a ¢**
plurality of votes, one member of the city council who shall at
the time be a resident of the ward and a qualified elector thereof.

And in the same year the qualified electors of cities of this class

shall also elect two members at large of such city council, Aldermenat-
each of whom shall be a resident and qualified elector of the city “ &

in which he shall be elceted.  But in order that their term of ser-
vice expire in different years, the council at the first regular
meeting shall determine by lot which of the aldermen-at-iarge
shall serve one, and which two years. The term of service of the
other aldermen shall be determined in the same way, time, and
manner; in cases where the number is uneven the majority shall
serve one year. O the first Monday of March of cach year thero-

3
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City embraci~g
1wo townships,

May crect jail.

Mayor to a)
puint marsg-al.

Marshal's
puwers,

May appoint
depulies,

Repealing
clause,

after the qualified electors shall elect for the term of two years one
alderman-at-large and one in each ward where the term of their
alderman expires: Provided, that when any city of the first class
embraces within its corporate limits the wiole or parts of two or
more different townships, two of which townships or parts thereof
contain one thousand electors each, that only one of the aldermen-
at-large herein provided for shall be elected from any one of such
townships or parts of townships.

183.
Skc. 525.

This section and section 418, so far
asthey relate to boards of health, are

151, § 13), inserted on page 451:
Staples v. Plymouth Co., 1T N, W,

repealed by the act establishing a | Rep., 569
state board of health (18 G. A., ch. |
134,

Sec. 527.

As to the liability of the county for
injuries resulting from defects in
bridges which it i3 under obligation

136.
AFTER SEC. 533,
[Nineteenth General Assembly, Chapter 154.}

Sec. 1. Any city of the second class shall have the power to
erect and maintain a city jail, and to purchase the necessary
grounds therefor, and to appropriate out of its general fund the
amounts necessary for said purposes,

137,

to maintain, see notes to section 303,
paragraph 18.

ArTER SEC. 535.
[Twentieth General Assembly, Chapter 7.]

Sectriox 1. The mayors of cities of the first class organized
under the general incorporation laws of the state and having a
populatipn of not less than twenty-two thousand and three hun-
dred by the United States census of 1880 shall, subject to the
approval of the city council, appoint a marshal who shall be
ex-officio chief of police, and shall hold his office at the pleasure
of the mayor. The marshal so appomted shall bave all the
powers conferred by the statutes of the state and ordinances of
the city on the chief of police and the marshal, except the ap-
pointment of deputy marshals, and shall perform the duties of
both offices. He may designute one or more members of the
regular police force of the city to act as deputy marshals, and
such designated policemen shall have all powers now conferred
on deputy marshals.

Skc. 2. All acts or parts of acts in conflict herewith are hereby
repealed.
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Sec. 536.

Under 17 G. A., ch. 58, held, that | 51-690; and that it would make no
a marshal having received salary un- | difference that the officer had collect-
der an ordinance in pursuance of that | ed such fees and paid them into the
act, was estopped from also claiming | city treasury under protest: Christ v.
fees: Bryan v. City of Des Moines, l Cily of Des Moines, 53-144.

140.

16 G. A., Ch. 143.

The jurisdiction of the superior | diction throughout the county. The

court over appeals from justices of | limitation of jurisdiction to the town-
the peace, as here provided, is mot | ship in which the city is located, ap-
exclusive of that of the circuit court: | plies only to_appeals and writs of
Hickox v. Nutting, 55—403. error from justices of the peace:

Such court has, as to cases origin- | Winet v. Berryhill, 55—411.
ally brought therein. concurrent juris-

[This act is amended by the following:]

[Nineteenth General Assembly, Chapter 24.]
Be it ‘enacted by the General Assembly of the State of Iowa.

SecrioNn 1. That chapter 143, of the acts of the Sixteenth
General Assembly, be and the same is hereby amended as fol- sec. 1 amend-
lows: By striking out of section 1 thereof the words “five thou- ®%
sand,” in the first line of said section, and inserting in lieu there-
of the words “ eight thousand.”

Skc. 2. That section 2 thereof be and the same is hereby sec. 2amend-
amended by striking out the words *two-thirds,” in the ninth ®%-
line of said section, and inserting in lieu thereof the words “a
majority.”

Skc. 3. That section 6, of chapter 143, of the acts of the Six- Sg?-c%:‘n‘ﬁfi“‘_‘"
teenth General Assembly, be and the same is hereby amended by ment to city
adding to said section the following: “And parties may be com- Prisom-
mitted to the city prison for confinement or punishment instead
of the county jail, at the option of the judge: Provided, however,
that in the absence of the said judge, or in case of his inability
to act, then during such time proceedings for the violation of
city ordinances may be had Lefore a justice of the peace residing
in such city.”

Sec. 4. That section 7 thereof be, and the same is hereby re-
pealed, and that in lieu thereof the following be inserted:

Sec. 7. Changes of venue may be had from said court in all $¢¢ 7 amend-
civil actions to the circuit court, and in all criminal actions to venue. 87
the district court, in the same manner, for like causes, and with
the same elfect as the venue is changed from the circuit court, as
now or hereafter provided by law, unless it shall then appear
upon the showing of either party that objections exist as to the
circuit judge, in which latter case the change shall be made to
the district court. In criminal actions an appeal will lie to the
supreme court, 28 now or hereafter provided hy iaw for appeal in
like cases from the district courts.

Skc. 5. That section 14 be, and the same is hereby repealed,
and that in lieu thereof the following be inserted:

Sec. 14. 'When-causes are assigned for trial, any party desir- Sec. 14 amend-
ing a jury shall then make his demand therefor, or the same ®% Jury trinls.
shall be deemed to have been waived. Causes in which a jury
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See. 16 amend-

ed: juries; how

constituted;
Costs.

Scc. 17 amend
od.

See. 1R amend-
ed: Judzments;
liens: trans-
Cripts,

See. 20 amend-
edd,

Not to affect
proce-dings
pending.

has been demanded shall be tried first in their order, and when a
disposition shall have been made of such causes, the jury shall
be discharged from further attendance at that term. No jury-
man shall be detained longer than one week, except upon trial
commenced within the first week of his attendance.

Skc. 6. That section 16 be, aud the same is hereby repealed,
and that in lieu thereof the following be inserted:

Skc. 16. The jury shall consist of six qualified jurors, unless,
when a jury is demanded as provided in section 3 of this act, the
party at that time shall demand a jury of twelve, and in all civil
cases the party requesting a jury of twelve shall at the time
of making such demand deposit with the clerk the entire addi-
tional expeuse of the additional jurors, which sum shall be fixed
by the court and paid to the clerk at the time of making such de-
mand. If the judge shall deem proper, he shall cause a special
venire to issue for said extra jurors, or for any number not ex-
ceeding twenty-four, or he may order the marshal to complete
the same from the bystanders. The pay for all jurors shall be
one dollar per day and mileage, to be taxed with the costs, which
in all civil cases shall be paid by the county in the same manner
as the circuit and district courts. All such deposits of additional
expense for jurors shall be paid into the county treasury at the
close of each term of such superior court, and the county treas-
urer shall give duplicate receipts therefor, one receipt to be held
by said clerk, and the other to be presented by him to the county
auditor, who shall charge the treasurer with the amount thereof
in the proper account.

Sec. 7. That section 17 be and the same is hereby amended
as follows: By striking out all after the words *supreme court,”
in the fifth line.

Sec. 8., That section 18 be, and the same is hereby repealed,
and that the following be inserted in lieu thereof :

Sec. 18.  Judgments in said court may be made liens upon real
estate in the county in which the city is situated, by filing tran-
scripts of the same 1n the circuit court, as provided in sections

3567 and 3568 of the code, relating to judgments of justices of

the peace and with equal effect, and from the time of such filing
it shall be treated in all respects as to its effect and mode of en-
forcement as a judgment rendered in the circuit court as of that
date, and no execution can thereafter be issued from the said
superior court on such judgment, and no real property,shall be
levied on, or sold on precess issued out of the court created under
the provisions of this act; and judgments of said superior court
may be made liens upon real estate in other counties in the same
manner as judgments in the circuit and district courts.

Sgc. 9. That section R0 be, and the same is hereby amended
as follows: By striking out all after the words “ district court,”
in the sixth line of said section.

Skc. 10.  This act shall not affect any action, suit or proceed-
ing already begun and pending in any of said superior courts,
but such action, suit, or proceeding shall be prosecuted and con-
ducted after the taking effect of this act as nearly in conformity
therewith as shall be practicable.
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145.

17 G. A., Ch. 56.

This act is not unconstitutional as
delegating legislative power to the
city council, and the city may recov-
er from the police judge feesreceivel
by him in criminal cases prosecuted

in behalf of the state, whether re-
ceived from defendants in such case
or from the county: City of Des
Moines v. Hillis, 55-643.

148.

Sec. 501,

Where a party filing a plat reserved
therein the right to construct a mill
race across one of the streets, held,

maintain a bridge across the race at
his own expense: City of Waterloo
v. Union Mill Co., 59-437.

that he become bound to erect and

149,
Sec. 564.

The fact that the vacation of a por- | plat, will not be ground for objecting
tion of a plat will close streets there- | to such vacation, if one or more ways
in, and thus abridge the number of | are left. reasonably convenient. so
ways of access to the property of the | that no substantial right is abridged:
proprietor of another portion of the ! Lorenzen v. Preston, 53-580.

156.
Sec. 573. .

[19 G. A., ch. 115, repeals this section, and enacts, in lieu tkereof, the fol-
lowing:)

Sec. 573. The general election for state, district, county and General elec
township officers shall be held throughout the state on the second o
Tuesday of October in each odd-numbered year, and in cach
even-numbered year said general election shall be held on the
Tuesday next after the first Monday of November.

, 157.
AFrTER Sec. 586.

[17 G. A., ch. 51, after dividing certain judicial districts into two circuits
each (see supplement to page 1166), provides as tollows:]

Skc. 9. At the general election to be held in the year 1880, Cirent judzes
and every fourth year thereafter, there shall be elected a judge of wiere the is-
the circuit court for each of the said first and second circuits by trietis divided.
this act created, who shall hold his office for the terin of four
years, and until his successor is elected and qualified.

[Other sections of this act are inserted in supplement to page 38.]

[20th G. A., ch. 19, divides the sixth judicial district into twocircuits: See
the supplement to page 1166. It further provides as follows:]

Sec. 5. At the general election to be held in the year 1884 Eilection and
there shall be elected in the counties composing said first and 'ersofjudses.
second circuits as by this act created, and every fourth year there-
after a judge of the circuit court of each of said first and second
circuits, who shall hold his office for the term of four years and un-
til his successor is elected and qualified. The governor shall have
the same authority to fill vacancies, and the same provisions shall
apply with the same force and effect to any vacancies occurring yacancies.
in said first and second circuits by this act created, as now apply
to vacancies in judicial circuits.
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[Other sections of the same act, relating to the duties, etc., of the judges
so elected, are inserted in supplement to page 38.]
[20 G. A., ch. 181, divides the fourth judicial district into two circuits:
See the supplement to page 1166. It further provides as follows:]
Judge clected Sec. 2. At the general election to be held in the year A. .
) 1884 and every fourth year thereafter, there shall be elected in
each of said judicial circuits, as aforesaid, by the qualified elec-
tors thereof, a circuit judge for each of said circuits, who shall be
Mus beares- a resident of the circuit for which he shall be elected, and notice
Hentofthe  4f the holding of said election shall be included in the proclama-
tion of the governor relating to such general election.
Term of office.  Sgc, 5. The term of office of each of the circuit judges pro-
vided for by this act shall commence on the first day of January,
1885, and continue for four years and until their successors are
elected and qualified in accordance with the laws of the State re-
lating to the election and qualification and term of office of circuit
judges, who shall hold their office for a like term of four years.
[Other sections of the same act, relating to the duties, ete., of the judges
80 elected, are inserted insupplement to page 38.]

ADDITIONAL CIRCUIT JUDGES.

[Nineteenth General Assembly, Chapter 56.]
Secriox 1. Each judicial circuit of this state, wherein is situated
a city containing a population in excess of twenty-two thousand
Adattlonal eir-yh 4 three hundred or more, by the United States census of 1880,
cuit jndge . ., B .
cleeted tu cer- shall, at the general election in the year 1882, and every four
tin circults.  voprs thereafter, elect one additional circuit judge.
Sec. 2. The term of office of said additional judges provided
for by this act shall commence on the first Monday of January,
Terms of office 1883, and continue for four years, or until their successors are
such judges. ? .
elected and qualified.
[The other sections of this act are inserted in supplement to page 38.]
[Twentieth General Assembly, Chapter 18.]

. SecrioN 1. The second judicial district of this state shall at
ﬁ:&‘l%ﬂ;ﬁhf"' the general election in the year 1884, and every four years there-
zecond Judiclal after, elect one additional circuit judge.

i Sec. 2. The term of office of said additional judge shall com-
mence on the first Monday lin January, 1885, and continue for
Term. four years, or until his successor is elected and qualified.

[The other sections of this act are inserted in the supplement to page 38.]

158,
Sec. 593.

The ballots for justice of the peace l supervisors unde- the provisions of
should be canvassed by the board of | § 634, Lynch v. Vermazen, 61-76.

165.
Sxc. 631.

The board of supervisors and not
the township trustees have authority
to canvass the ballots for justice of

tlée peace. Lynch v. Vermazen, 61-
76.
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169.

ELECTION OF REPRESENTATIVES IN CONGRESS.

[Nineteenth General Assembly, Chapter 163.]

[Sactions 1 to 12 inclusive divide the state into congressional districts,
which are given on page 1166 a.]

Skc. 13. Each of the said districts shall be entitled to one
representative in Congress, and the first election of members of
Congress under this act shall be at the general election in the
year one thousand eight hundred and eighty-two. Members of
Congress shall be elected at the general election held every two

years thereafter.

Skc. 14. The returns of elections for members of Congress
under this act shall be made to the secretary of state; and the Returns; can-

canvass shall be made by the board of state canvassers; which vas

return and canvass shall be made as required by law for the re-
turn and canvass of auditor of state.

173.

Skc. 680.

The want of approval of bond of
county officer by the board of super-

visors does not invalidate the bond.
Moore v. McKinley, 60-367.

® 174,

Skc. 690.

An officer when he enters upon a | ascertain whether they really repre-

subsequent term, must be presumed,
in the absence of evidence t) the
contrary, to have on hand all the
funds with which he is chargeable,

and proof of the amount which-

should have been on hand at that
time will be prima facie proof that
it was on hand. The fact that his

bond is approved without his hav- i

ing produced and accounted for all
funds and property, as here required.
will not exempt his sureties from
liability:  Dist. Tp of Fox v. Mc-
Cord, H4-346.

While it is held in Boone Co. ».
Jones, H54-699, that a settlement
with the county is conclusive upon
the officer and ﬂis sureties, although
the money produced as county funds
is not so in fact bat is merely pro-
cured for that purpose, and estops
the officer and sureties from show-
ing that the defalcation had taken
place in the previous term (see note
to § 913), yet if the certificate by the
supervisors upon the bond, as here
provided for, is made merely upon
production of certificates of deposit,
checks, etc., without any effort to

| sent money, it is not binding upon
' the sureties, and they may show that
. the defalcation had taken place prior
' to the giving of their bon(f. But the
treasurer himself is estopped from
:showing that he did not have the
money on hand as he represented he
had, even though the board knew of
his fraud and participated therein:
Webster Co. o. Hulchinson, 60-721.
This estoppel, however, does not
apply in a criminal prosecution for
embezzlement, and the treasurer may,
notwithstanding his statements to
the board, show that the embezzle-
ment accrued during a previous term,
and at such time as that the prose-
cution therefor is barred by the stat-
ute of limiitations: State v. Hutchi-
son, 60-478.

The term for which an incumbent
holding over is to occupy the office
and qualify, is not a full term, but
only until the vacancy can be legally
filled by election: Dyer r. Bagwell,
94-487; Boone Co. v. Jonea, H8-373.

Where a holding over officer exe-
cuted a bond with sureties for the
entire period of the term of the per-




40

SUPPLEMENT.

fubmitting to
vate,

son in whose place he held over.
under a mistaken belief that he was
entitled to hold tor the entire term of
such officer, and at the next election
was duly elected to fill the vacancy
in such office, and executed a new
bond. Held, that the sureties on the
first named bond wers not co-sureties
with those on the second bond for
the period subsequent to the last
election, and could not be compelled
to contribute for a defalcation occur-

ring during that time: Boone Co. .
Jones, 58-373.

The duty of an officer not to ap-
prove the bond until the person
qualifying has accounted us required
in this section, is a duty to the pub-
lic only, and neglect thereof will not
render such officer liable to the
sureties on the new bond: Held ».
Bagwell, 58-139.

Surety is not liable for defalcation
prior to the giving of the bond on
which he becomes surety: Ibid.

175,

Skc. 692.

A Eromise by a candidate to pay | is an offer of a bribe to the electors
into the public treasury, it elected, a | within 9T 4 of this section: Carrothers

art or all of the compensation al-
owed by law to the incumbent of

the office for which he is a candidate, .

v. Russell, 53-3486,
To offer a bribe to an elector is a
crime. See § 3993 and notes.

183.

Sec. 766.

[19 G. A., ch. 117, amends this section, by inserting after the words
‘‘land-office,”” in the third line, the words ‘“‘clerk of the supreme court.”
The same act amends § 3771, which see.]

SEec. 767.

The provision that ‘‘in the absence
or disability of the principal, the
deputy shall perform the duties of
the principal pertaining to his office,”
was designed rather to devolve and
muke imperative upon the deputy
the duties of the prncipal in the ab-
sence or disability of the latter, and
wus not designed to withhold from
the deputy the power to perform such

Skc. 784.

An officer who holds over after his
term on account of a failure to elect
a sucoessor, only holds until the

Skc. 787.

‘Where an elective officer is ap-
pointed by the board of supervisors
to fill & vacancy, he is not subject to
removal by such board at pleasure,
but is entitled under Const., Art. 11,

duties except in the absence or dis-
ability of the principal. The fact
that such duties are performed by
the deputy in the presence of the
principal does not render the acts
void: Moore v. McKinley, 60-367.

The sheriff is not bound by accept-
ance of service by his deputy: Cha-
pin v. Pinkerton, 58-236.

187.

vacancy in the office can be legally
filled by election: Dyer v. Baguwell,
54-487.

8 6, to hold for the residue of the
unexpired term unless removed for
cause: State exr rel. v. Chatburn, 19
N. W. Rep., 816.

189.

15 G. A., Ch. 28.

[20G. A., ch. 182, amends this act (as already amended by 18 G. A., ch.

13), by adding thereto the following:]

and provided further that the board of supervisors in any county

to which these provisions do not apply, may at their discretion
¢
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order a vote of the electors of said county at any general elec-
tion, and the electors of such county may by a majority vote
thereof authorize the said board of supervisors to levy such tax.

Sec. 797.

[As to taxation of lands granted to railroads by general government or

state, s e 20 G. A., ch. 28, in supplement to page 19%4.]

The exemption of the property of
a school district, used for school pur-
poses, from taxation, extends only to
general taxes, levied under this title
of the Code, and does not exempt it
trom a special tax assessed by a mu-
nicipal corporation for building side-
walks: City of Sioux City v. Ind.
Seh. Dist. of Sioux City, 55-150.

Where a charitable society invest-
ed its ‘* widows’ and orphans’ fund "’
in real property, which was leased
for business purposes, the proceeds
being strictly applied to the proper
objects of the fund, kheld, that such
property was not exempt from taxa-
tion: Fort Des Moinee Lodge, etc.,

v. County of Polk, 56-34.

A printer is a mechanic within 9 6
of this section, und ihe term *‘tools"
there used may propetly include- the
press, types, 1mposing stones, etc.,
necessary to carry on his business:
Smith v. Osburn, 53-474.

The tact that a tract of forty acres
is owned by a religious society, and
one half acre in one corner thereof is
used as a burying ground, while the
remainder is used for farming pur-
poses, is not suflicient to entitle the
whole tract to exemption from taxa-
tio';l: Mulroy v. Churchman, 60-
711.

191.

Skc. 798.

The exemption from taxation is
not in the nature of a contract be-
tween the State and the prop:rty

fore, held that 18 G. A., ch. 190,
limiting the amount of exemption
under this section, was applicable to

owner, and does not prevent sabse- | tunbar land planted before the pass-

quent legislation altering the law
and removing the exemption. There-

age of the act: Shiner v. Jacobs, 17

N. W. Rep., 613.

198.

SEc. 802.

‘Where the owner of a furm had
made an execatory oral agreement to
convey the same at a future time, a

part of the consideration being paid,

the balance to be paid at the time of
conveyance, held that the wunpaid

SEkc. 803.

‘Where the administrator is a resi-
dent of the same county where dece-
dent died, but of another township,

purchase money was a credit within
the meaning of this section, although
4 payment could not be demanded
until conveyance was tendered. Per-
rine v. Jacobs, 19 N. W. Rep., 861.

Eossession of the administrator should

e assessed in the township where
the ndministrator resides: Cameron

the personal property coming into | v. City of Burlington, 56-320.
194.

AFTER SEec. 808.

TAXATION OF LANDS GRANTED TO RAILROADS.

[Twentieth General Assembly, Chapter 28.]

Secrion 1. All lands lying within the state of Towsa, which rand earnca
have been heretofore granted or may be hereafter granted to any
railroad company or corporation by the general government or
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Proviso,

Evidence.

Repealing
cluuse,

by the general government to the state of Iowa and by the state
granted to any such railroad company or corporation shall be
subject to assessment and taxation within the counties wherein
situated from and after the year the same may be earned, to the
same extent as though patents had been issued to, and the title of
record was in such railroad companies or corporations. The fact
that such lands are claimned by more than one such company or
corporation shall in no way affect the liability of such lands to

-assessment and levy, provided, nothing herein contained is in-

tended to subject any lands to taxation for the past that were not

taxable3prior to the passage of this act.

SEc.
when said lands were earned.
Sec. 4. [Sec. 3.]
this act are hereby repealed.

[lSac. 2.] Parol evidence shall be admissible to prove

All acts or parts of acts inconsistent with

195.

Skc. 812.

A tax based upon an assessment of
personal property to the person own-
Ing the sume at time of assessment,
but who did not own it on January
1st preceding, is illegal, and its col-
lection may be enjoined. Personal
groperty brought into the state after

anuary 1st is not taxable for that
vear: Wangler Bros. v. Blackhawk
Co., 56-384.

An assessment of moneys and cred-

Skc. 813.

Although the taxation of the prop-
erty of a corporation to the corpora-
tion, and the shares of its capital
stock to its stockholders, may amount

its at any other place than the resi-
dence of the owner, is illegal and
void: Barber v. Farr,

The assessor is not required to ex-
amine each forty acre tract, but of
necessity must arrive at the value
from information derived from oth-
ers, having regard to the elements of
value prescribed by statute: Beeson
v. Johns, 59-166.

to double taxation, yet such a pro-
vision is not unconstitutional: Cook
v. City of Burlington, 59-251.

197.

Skc. 818.

Although 15 G. A., ch. 60, § 28
(p. 319), provides another method
tor the taxation of savings banks,
yet the difference in such wethods of
taxation as to savings banks and
national banks does not constitute a

discrimination in taxation as against
national banks, within the provision
of § 5219 of the Revised Statutes ot
the U. 8.: Dacenport National
Bank v. Board of Egqualization, 19
N. W. Rep., 889.

198.

Skc. 821.

[By 20 G. A., ch. 70, §3, the county auditor is to

rovide suitable col-

umns, properly headed, 1n the assessor's book, for the listing of dogs: See

that act in supplement to page 409.]

A dercription of property as the [ not sufficient to support a tax title:

“N. W. part of the N. E. X{ of the
N.E. ¥4 containing three acres,” is

Roberts v. Deeds, 571-320.
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199.

Skc. 822.

[By 20 G. A., ch. 70, § 1, the assessor is required to list dogs in the name

of the owner thereof, without affixing any value: See that act in supple-

ment to page 409.]

202,

Skec. 831.

« Equity will not interfere to correct
an over-assessment, and enjoin the
collection of taxes thereon: Powers
r. Bowman, 53-359. But where the
assessment is void, as where
property is at some other
place than that of its owner’s resi-
dence, equity will entertain jurisdic-
tion and enjoin the collection of the
tax, and the party injured is not con-
fined to an appeal to the board of
equalization: Barber v. Farr, 54—
57. The same rule applies where
taxes are levied upon proEerty ex-
empt from taxation: Smith v. Os-
burn, 53474,

On the trial of the appeal in the
circuit court, the taxpayer is not en-
titled to a trial by jury, and on appeal

to the supreme court the case is tria-
ble de nove: Davis v. City of Clin-
ton, 55-549; Dunleith and Dubuque
Bridge Co. v. County of Dubuque,
55-558.

The amendment takes away the
right of appeal in cases in which the
sixty days had elapsed without any
appeal being taken prior to the tak-
ing effect of the amendment: Slocum
v. Fayette Co., 61-169.

In case of an erroneous assessment,
as for instance, where property prop-
erly assessable to a firm in one county
is erroneously assessed to one of the
partnersin another county, the only
remedy is by a proceeding before the
board of equulization: Harris o.
Fremont Co., 19 N. W. Rep., 826,

205.

Sec. 839.

[By 20 G. A., ch. 70, § 2, the board is required to levy a tax upon dogs
listed by the assessor, of fifty cents on each male and one dollar on each
female: See that act in supplement to page 409.]

[By 20 G. A., ch. 200, § 1, the board of supervisors is authorized to levy a

road tax of not exceeding one mill:
246.]

SEc. 841.

Where it appeared that the assess-
ment roll had been corrected by some
one, and that as so corrected it had
remained on file as a record in the
auditor’s office, and been regarded in
subsequent proceedings as correct,
held, that a party objecting to the
correction a8 not made by proper au-

See that act in supplement to page

thority, had the burden of showing
that it was incorrect and that the
taxes assessed were inequitable or
unjust, it aﬁpearing that unless cov-
ered by such correction the land had
been entirely omitted from assess-
ment: Beeson v. Johns, 53-166.

207.

Skc. 846.

[By 20 G. A., ch. 70, the treasurer i& required to collect a dog tax at
same time as other taxes, and keep the same as a separate fund to be paid
out, as therein provided, on warrants issued by the auditor to persons whose
claims for damages to domestic animals by dogs have been allowed by the
board of supervisors: See the act in supplement to page 409.]
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Taxes; when
due,

Proviso.

First install-
ment.

Seeond install-
ment.

Proviso,

Apportioned.

Collection by
distress ana
sale.

Delinquent
tuxes: u lien
drawing inter-
est,

Personal prop-
crty, taxon,
how collected.

209.
Sec. 837.

EQO G. A., ch. 194, § 1, repeals this section and enacts in lieu thereof the
following . ]

Skc. 857. No demand of taxes shall be necessary, but it shall
be the duty of every person subject to taxation to attend at the
office of the treasurer, unless otherwise provided, at some time
between the first Monday in January and the first day of March
following, and pay his taxes in full; or, he may pay the one-half
thereof before the first day of March succeeding the levy and the
remaining half thereof before the first day of September follow-
ing; provided, that in all cases where the half of any taxes has
not been paid before the first day of April succeeding the levy
thereof, the whole amount of taxes charged against such eutry
shall become delinquent from the first day of March following .
such levy; and in case the second installment of any taxes be not
paid before the first day of October succeeding its maturity, pen-
alty shall be computed on such installment from the first day of
September designating the maturity of such installment; provid-
ed algo, that in all cases where taxes arc paid by installment as
herein provided, each of such payments, except road taxes, shall
be apportioned among the several funds for which taxes have
been assessed, in their proper proportions. And if any one neg-
lect to pay his taxes at or béfore maturity, as herein provided, the
treasurer may make the same by distress and sale of Lis personal
property not exempt from taxation, and the tax-list alone shall be
sufficient warrant therefor.

The purchaser of land upon which | does not become personally liable

the taxes are due and unpaid takes | therefor: Ritehie v. McDugflle, 17
subject to the lien of such taxes but | N. W. Rep., 167.

Skc. 859. .

A perron appointed under this see- | to pay such additional compensation
tion cannot recover from wu private | in consideration of his remaining in
person additional fees for services | office and performing the duties
performed under an alleged contract | thereof: Fawcett v. Eberly, 58-544.

211.
Sec. 865. _
A party buying at tax sale property | paid and becomes entitled to redeem
covered by a school fund mortgage | from the school fund claim: Adyres
acquires thereby a lien for the taxes | v. Adair Co., 17 N. W. Rep., 161.

Secs. 865 and 866.

[20 G. A. ch. 194, § 1 repeals these sections and enacts in lieu thereof the
following:}

Sec. 865. All taxes due and unpaid on the first day of March
or the first day of September, shall become delinquent and draw
interest as hereinafter provided; and taxes upon real property are
hereby made & perpetual lien thereon against all persons except
the United States and this state; and taxes due from any person
upon personal property shall be a lien upon any real property
owned by such person, or to which he may acquire atitle; and the
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treasurer is authorized and directed to collect the delinquent taxes
by the sale of any property upon which the taxes are levied, or
auy other personal or real property belonging to the person to
whom the taxes are assessed.

Sec. 866, The treasurer shall continue to receive taxes after pena'ty on
they become delinquent until collected by distress and sale; and Jelinau.ut
if the one-half of the taxes charged against any entry on the tax-
hook in the hands of a county treasurer be not paid before the
first day of April after the same has been charged; or if the re- *
maining half of such taxes has not been paid before the first day
of October after its maturity, he shall collect, in addition to the
tax of each tax-payer so delinquent, as penalty for non-payment,
interest on such delinquent taxes, at the rate of one per cent per
month thereafter until paid; provided, that in all cases where the proviso.
half of any taxes has not been paid before the first day of April
alter the same has been charged on the tax-books, penalty as
above shall be collected on the whole amount of taxes charged
against such entry from the first of March succeeding the levy;
and provided also, that the penalty prescribed by this section shall proviso.
not apply upon taxes levied by any court to pay judgment on city
or county indebtedness, but upon such taxes no other penalty
than the interest, which such judgment draws, shall be collected;
aud provided further, nothing in this chapter shall be construed proyiso,
to alter the present rules governing the collection of road taxes,
save that all such tax collected by the county treasurer shall be
included in the first installment, and provided further, that the
penalties provided by this section shall not apply to or be collect-
ed upon any taxes levied in aid of the construction of any railroad
in this state.

212.

Sec. 870.

Where property was sold for an
amount of tax, part of which was not
2 lien thereon, held, that the owner
might recover from the county the
amount of such tax, with costs, in-
torest and penalties, which he was
compelled to pay in order to redeem:
Brownlee v. Murion Co., 53-431.

Where title to land was for a long
time in litigation between parties
claiming title under conflicting
grants, one of them paving the taxes,
and it was finally decided that title
was in the other, held, that the one
who paid the taxss might recover
the amount 8o paid from the one ad-
judged ownew of the land (dis-
tinguishing the case from Garraghan
r. Knight, 47-525): Goodnow v
Moulton, 51-5560; Same v, Wells,
54-326; Same v. Stiryker, 61-261.

And interest on the amount paid
by the unsuccessful claimant of the
and, at the legal rate of interest,
may be recovered, commencing at the

date of payment: Goodnow ». Lifch-
Jfield, 19 N.W . Rep., 226. Bu: where
the purchaser of property at execu-
tion sale makes redemption from a
previous tax sale of the property he

. cannot recover from the former own-

er the amount paid: Barrv. Pat-
rick, 69-1:34.

Morrisv. County of Sioux, 42-416,
g%llgowed: Sears v. darshall Lo., 59-

1t is the tax which has been ille-
gally or erroneously exacted which is
to be refunded. The money which is
to be returned to the taxpayer is to
be taken from the particular fund or
funds into which it went when the
tax was collected. No judgment can
be rendered against a county on ac-
count of taxes illegally or erroneousl
collected for any of the public organi-
zations or corporations for whose
benefit the county treasurer collects
taxes, without proof that there re-
mains in the treusury, funds belong-
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ing to such organization or corpora-
tion, which can properlg be applied
to the satisfaction of such judgment:
ITowa Railroad Land Co. v. County of
Woodbury, 19 N. W. Rep., 915.

Although a special tax cannot be
refunded out of othér taxes, yet where
it was shown that their remained a
sufficient amount in the treasury to
refund to plaintiff the sum he was
entitled to recover from the fund, the
recovery was allowed to stand: Dickey
v. County of Polk, 58-287.

Township road taxes collected and
paid over to the township clerk can-
not be recovered back from the county
even though they have been illegally
collected: Stone ». County of Wood-
bury, 51-522. But bridge taxes to

be collected and dispersed by the
county constitute a partof the county
funds and are not within the forego-
ing rules: Dickey v. Polk Co., 58-237.

Where taxes are illegal, through
erroneous action of the board in rais-
ing an assessment, they may be re-
covered back under this section; fail-
ure to pursue remedies to arrest the
collection of the taxes will not waive
or forfeit such right to recover them:
Ibid.

This section i8 not applicable to a
case of erroneous assessment made in
the exercise of lawful authority; the
only relief in such case is by appli-
cation to the board of equalization
under § 831: Harris v. Fremont Co.,
19 N. W. Rep., 826.

213.

Sec. 871.

20 G. A., ch. 194, § 2, amends this section by striking out the word
st Qctober *’ where it occurs in the first line of said section and in lieu thereof

inserting the word ** December.’’}

While a mere stranger has not the
right to pay taxes, yet if payment be
made by such an one, and received by
the treasurer, the property can not
be afterward sold for such tax: Jowa
R. Land Co. v. Guthrie, 53-333.

The word taxes in this section
must be construed to mean state and
county taxes, and not to include rail-
road taxes, and a second sale for

railroad taxes is legal: Crowell v.
Merrill, 60-58.

It appzaring that there were three
bidders at a tax sale, and that the
did not bid against each other, an
this being the only evidence of a
fraudulent combination, held, that it
was not sufficient and that fraud
could not be presumed: Beeson o,
Johns, 53-166.

214,

Sec. 873.

120 G. A., ch. 194, § 3, amends this section by striking out the word
“September’ wherever it occursin said section and in serting in lieu thereof,

the word * November."]

215.

Skc. 876.

Wherve the bid was for fourteen
acres of a certain tract, and the no-

seription, keld, that the notice and
deed were void for uncertainty:

tice of expiration of redemption and | Poindexter v. Doolittle, 54-52.

the tax deed followed the same de-

216.

16 G. A, Ch. 79, § 1.

20 G. A., ch. 194, §6, amends this section by striking out the word
«t October "’ where it occurs in the second line of said section and inserting
in lien thereof, the word ** December.”}

Under this act the owner in mak-

garded as the full amount of interest,

ing redemption must pay the amount | taxes, penalties and costs as provided

due on the real estate at the time of

by the existing 'law: Soper v. Es-

sale, and that amount must be re- | peset, 19 N. W. Rep., 232.
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218,
Sxkc. 883.

20 G. A., "ch. 194, § 4, amends this section by striking out the word
* October ’' where it occurs in the tenth line of said section and inserting in
ljeu thereof, the word ** December.’')

219.

Sec. 887.

The owner of the certificate may | trespass: See §§ 3343, 3344.
recover treble damages for waste or

220,
Skc. 889. o

The purchaser cannot pay taxes for | thereby compel the owner,in redeem-
years previous to the sale which have | ing, to pgg such taxes: Sheppard
not been included in the amount for | ¢. Clark, 53-371.
which the property was sold, and

Sec. 890.

[19 G. A, ch. 45, amends this section by striking out the word ‘‘twenty”
in the sixth and tenth lines and inserting in lieu thereof the word ‘‘ten,”
and contains also the following:]

Provided, that this act shall not affect siles already made, or
penalties upon taxes hereafter paid upon sales made before the
taking effect of this act.

291,
Sec. 891.

One in possession of property under
color of title is entitled to redeem:
Foster v. Bowman, 5>-231.

A tenant in common who desires
to redeem may be required to redeem
the entire property, and having made
sych redemption he may recover from
his co-tenants the amount paid for
such redemption of the co-tenants’
share: Hippv. Crenshaw, 1TN. W.
Rep., 660.

&’here a party buys land ut execu-
tion sale which has been sold for
taxes, he cannot, after making re
demption, recover the amount so
paid from the former owner: Barr
v. Patrick, 59-134.

‘When one seeks to redeem from a
tax sale under an equity or a claim
not based upon a recorded title, which

cers must permit the redemption if
they are satisfied he in good faith re-
lies upoun such equity or claim. They
are not to deterniine whether the law
will enforce his claim, but whether in

ood faith he makes it; such claim,

owever, or equity, must pertain to
an interest in the land, which if en-
forced, will vest some title, lien or
right to the property itself. The
county officers cannot exercise judi-
cial functions and cannot determine
questions of title of this kind. More-
over, in cases wherein the counly
officers are authorized and required
to permit redemption, the courts will
allow and enforce the right. It can
not be possible that in a case wherein
the officers would be required to per-
mit redembtion, the courts would

the law provides shall support the | deny the right: Cummings v. Wil-
right of redemption, the county offi- \ son, 59-14.
222,
Sxec. 892.
Redemption by guardian may be | action: Witt v. Mewhirter, 57-545.

made before the execution of the deed,
as provided in § 890, or after the
execution of the deed, by equitable

This section simply prescribes when
the right to bring action shall ter-
minate, but does not provide that the
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action can only be brought during
the year after the minor comes of age.
It way be brought by the guardian
or the minor, betore the latter attains
his majority: Ibid.

» As to limitation of action by minor
to redeeni, see § 902 and notes.

Skc. 893.

Corning Town Co. o. Daris, 44-
622, followed in a somewhat anal-
ogous care: I. F. & S. C. R. Co. ¢.
Storm Lake Bank, 55-696,

This section contemplates a fall
equitable adjustiment of the rights of
the parties, and rents and, profits, as
well as claims for improvements, are
to be taken into consideration.
‘Where such rents and profits had
bLeen more than sufficient to repay
all the tuxes, interest and penalties
which the law imposes, held, that
the owner wus entitled to have his
title quieted againstthe holder of the
tax title without further redemption:

Skc. 894.

Knowledge of publication of notice
will not obviate the actual service of
notice in cases where the latter is re-
quired by statute: Reed e. Thomp-
gon, 56-457. But where the notice
and proof of service on their face are
regular, and a deed is issued in
accordance therewith, the burden of
overthrowing this prima facic evi-
dence is upon the persou attacking
the deed: Wilson v. Crafts, 56-450.

The deed is at least prima facie
evidenc: of the proper giving of
notice, and the party attacking a deed
for want of service of the notice here
required upon the owner, must show
that the land was assessed to some
owner by nam~, and not to an un-
kuown owner:  Luller v, drm-
strong, 53633,

Where the bid on which a forty
acre tract of land was sold was for
‘‘fourteen acres” thereof, and the
notice under this section : 0 described
it, held, that the notice was void for
uncertainty in the description: FPoin-
dexter v. Doolittle, 54-52. ¢

A treasurer's deed issued before
expiration of ninety days from the
filing of an affidavit of service of
notice is invalid: Swope v. Prior,
b3-412; Cummingse. Wilson, 59-14.

Where a deed is void because
prematurely issued, the rurrender and
cancellation of the certificate is also
void, and the certificate has the same
force and effect as though it had

Where the rights of a minor in the
property sold are acgnived after the
sale, whether by conveyance or
descent, the time for redemption is
not extended: Stevens v, Cussady,
59-113.,

Strang v. Burris, 61-3,

Ina (fm.rliculm' case where a party
claimed the right to redeem in equity
from a tax deed on the ground ot
certain unsuccessful offers to make
redemption before the expiration of
the time, consisting of v.sits to the
auditor's office, which was found
closed, ete., held, that the fact that
twenty-six days elapsed after the
making of such offer, and before the
expiration of the time for redemption,
withont further steps being tuken,
precluded cquitable relief: Harrison
©. Owens, 57-314.

never been surrendered. If there-
after proper notice is given, or the
party 18 prevented by an injunction
at the suit of the owner to whom
notice would be given, from giving
such notice, the time of redemption
will expire ninety days from the
giving or attempting to give such
notice:  Long ». Smith, 17 N. W.
Rep., 579.

The affidavit herein required to
consiitute completion of services must
be by the holder of the certificate, his
agent or attorney. An affidavit by
the proprietor of the paper in which
the notice was published is not nuf-
ficient :  American Missionary As-
sociation v. Smith, 59-704: Elilz-
worth v, Cordrey, 16 N. W, Rep., 211,

An atlidavit of the holder of the
certificate that publication was made
for three consecutive weeks, but
which did not state when the publ-
cation was made, held, not sufficient:
Ellsworth v. Cordrey, 16 N. W.
Rep., 211,

Evidence in a particular case held
sufficient to justiiy the court in find-
ing that the tax register showed,
when examined by the agent or
owner bLefore making redemption,
that the affidavit required by statute
was filed at such a date as to make
his redemption proper: Ellsworth
t. Green, H9-622,

Where a timber lot not suitable
for cultivation is used by a person in
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such way as such land is ordinarily
used, he is to be deemed in possession,
and is to be served with notice:
I{_Iéswortk o. Low, 17 N. W, Rep.,
45

Where at the time of the service of
notice the land was listed and asses-ed
for taxation to a purchaser of the
rame holding by a deed not recorded,
and the assessor's book 8o showing
was in the auditor's office, held, that
notice wust be served upon him

although the land was still in posses-

sion of his grantor, upon whom notice

was properly served: Weaten o.
‘night, 16 N. W. Rep., 532,

A party cannot, by assighing pos-
seasion of the property on which he
holds a certificate and then collusively
assigning his certificate to another,
have valid notice served upon himself
which shali entitle the assignee toa
deed: Cummings v, Browne, 61-385.

225,

Sec. 897.

e

The sale and deed convey the in-
terest of the state and county in the
property, but not the tax itself, and a
tax purchaser is not entitled to re-
cover from the owner the tax paid,
where the sale and deed, owing to de-
fective description, nre void: Roberts
¢. Deeds, H7-330.

The acknowledgment is essential
to the validity of the tax deed; and a
defect therein is not cured bgea
general act (such as Code § 1987)
legalizing defective acknowledg-
ments of deeds: Goodykoontz v. Olsen,
54-174.

The tax deed is mot conclusive
evidence of the giving of notice of
expiration of time of redemption,
under § 894, The “‘notice’ of which
this section makes the deed conclu-
sive evidence is notice of rale: Keed
v. Thompson, 56-455. Where such
notice and proof of service appear on

their face to be reguler, and o deed

is issued In accordance therewith,
any person asserting the invalidity
of the deed, upon the ground that the
service was not made as the proof
shows, or that the person served wua
not the right person, has the burden
of overcoming the prima facie evi-
dence furnished by the papers: Wil-
son v, Crafts, H6-450,

A deed for ** fourteen acres of "' a
certain forty ncre tract offered for
sale, held, void for uncertainty of
description: Poindexter v. Doolittle,
54-52.

Defective description in assessment
and tax books, and deed, cannot be
cured by extran=ous evidence: Kob-
erts v. Deeds, 57-320. .

A tenant in common cannot, by
purchase at tax sale, cut off the
interest of hin co-tenants: Shell v,
Walker, 54-386.

‘Where the treasurer, in pursuance
of a proposition mude by a purty

4

before the sale opened, to take all
lands not sold to others, made out
certificates tosuch party after the snle
was completed, there being no bids,
such party not being present nor rep-
resen’ed, and paying no money, but
simply issuing receipts of the rullroad
company for whose benefit the tax
was originally voted, held, thatthere
was no sale, and that an innocent
purchaser, under a tax deed issued in
purauance of such transaction, would
not be protected, the principle de-
cided in Van Shaack v, Robbins,
36-201, and Sibley v. Bullis, 40-432
not being a,Ipplicable: Truesdule v,
Green, 51-215,

A tax deed acquired by a tenant in
common is not sufficient in equity to
divest the interest of a co-tenant
even though the holder of the deed
may have acquired the tax certificate
before becoming tenunt in comumon:
Tice v. Derby, 58-312,

A party charged with the payment
of taxes as ngent can not acquire a
tax title to his principal’s land, and
under the facts of a particular case,
held, that the party acquiring tax
title was the agent of the owner, and
therefore that his title was void:
Ellsworth o, Cordrey, 16 N. W,
Rep., 211, But held, that the pur-
chase of such agent at the tax snle
was not void, but voidable; that the
right and claim of the s'ate and
county to the taxes passed to him and
his assignee, and that the owner
seeking to evade the title, should poy
to him the saume amount he would
have had to pay the treasurer in case
the taxes had not been paid by the
claimant under the tax title: T¥id,

A perron who is not in possession
of reul estate, but who claims title
thereto under a void tax deed, can
become & purchaser at a subsequent
tax sale, procure a treasurer's de:d
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and thereunder olaim title: Neal v,
Frazier, 19 N. W, Rep., 309.

Where a party seeks relief from a
tax title under which the purchaser
has procured a deed, and is in
possession, such redemption will be
allowed only upon payment of a xum
sufficient to pay all taxes, if they had
not been paid by the punrchaser:
Iéhode v. Spofford, 17 N. W. Rep.,
561

The rule stated in Ererett v. Besbee,
87-452, a8 to amount to be paid by
the party who seeks in an equitable
action, to redeem from a tax deed,
does not apply to the case where a

arty seeks, by equitable action, to
Ee allowed to redeem from anillegal
sale before the tax deed is issued
thereon, The treasurer’s certificate
of sale does nnt vest in the purchaser
the title and interest of the state
and county; the amount which
plaintiff should be required to pay in
such a case is the taxes which the
owner was legally bound to pay,
with six per cent interest: Roberts v.
Merrill, 60-166.

1t is a sufficient compliance with the
provision of this section, requiring
that before a tax deed ean be set
aside or redemption therefrom
allowed, it must appear that the
taxes due upon the property have
been paid by the person seeking to
redeem, that the party acting for the

plaintiff wmade a tender of the amount

and offer to pay the taxes due on the

land 1n controversy to the county aun-
ditor after the treasurer's deed was
executed, and in his petition offers to
pay whatever amount is found due:
Weaton v. Knight, 16 N. W. Rep.,
532

No objection to the validity of the
tax title, can, after the expiration of
five years from the time of sale, be
made on the ground that the deed
shows upon its fuce that several
tracts of land were sold for a gross
sum: Monk v. Corbin, 58-5H03.

Where property was sold for a city
tax claimed to have been levied four-
teen years prior, and it did not
appear upon the book of delinquent
taxes which the city had adopted as
a standard, held, that the city must
be considered as baving abandoned
such taxes, and that the tax title was
void: Bradley v. Hintrager, 61-337.

One usserting title under a tax
deed has but to introduce it in evi-
dence and the law puts upon his ad-
versary the burden of showing its
invalidity. He will not be guilty of
frand in asserting title under it, only
as he has actual knowledge that
it is invalid, or introduces it in evi-
dence with intent to accomplish some
untawml purpose: Brownell v, Storm
Lake Bank, 19 N. W. Rep, 788,

As to recovery by persou whose
title, after long litigation, has been
declared invalid, of taxes paid by
. him pending such litigation, see
1 notes to § 870.

230.

Skc. 902.

This limitation applies only as be-
tween the tax purchaser and the
owner at the time of the sale, or one
deriving title from such owner.
Where one not the owner, and hav-
ing mere color of title, goes into pos-

8 ssion, there is no reason why the ;

holder of the tax title should not
have the same time as the holder of
any other valid litle to test the right
of the occupant. (Supplemental
opinion.) Lockridge v. Daggeti, 54~
332.

Where the land sold is and re-
mains unoccupied, the tax title car-
ries with it constructive possession,
and after the lapse of five years be-
comes absolute: Zent v. Picken,
54-535. .

The grantee of a minor has only
five years from his purchase of the
property to bring the action: Mc-
Caughan v. Tatman, 53-508.

! The extension of time for bringing
- the action in favor of the minor, does
! not operate to the benefit of the pur-
' chaser as against such minor, and
such purchaser must bring any ac-
i tion on his tax title within five years
from the execution and recording of
his deed: Ibid.
As to redemption by minor, see
§ 892
‘The fact that the deed was execut-
ed and recorded more than five years
before the commencement of the ac-
tion, does not constitute a valid ob-
jection to the introduction of the
deed in evidence. Whether the party
gains possession under such deed de-
pends upon whether or not the owner
of the patent title was in possession
at the 5ate of the expiration of five
years from the execution of the deed:
Monk v. Corbin, 58-503.
l Possession of land necessary to bar
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an action under a tax title, is not re-
quired to he of the adverse, hostile
and exciusive character required un-
der the general statute of limitations.
1ts validity depends not o much on
the extent and character of the im-
provements on the land as on the

ssession which would enable the
E((;lder under a tax title to commence
his action for the land: Griffith v.

. Carter, 19 N. W. Rep., 903, .

The change in the l?mguage of this
section from that of the corresponding
section of the Revision, as t> when
the period of limitation commences

to run, was merely the adoption of
the judicial construction putupon the
Jaw as it was contained in the Re-
vision: Ibid.

Although the limitation as against
the holder of a tax deed commences
to run from the time he became en-
tttled to his deed, the same rule does
not apply as against the owner, and
if he asserts his right to the land by
taking possession within five years
from the recording of the deed, the
action by the holder of the tax title iz
barred: Ibid; Cassaday v. Sapp, 19
N. W. Rep., 909

231.

Sec. 905.

The stub of a redem(s)tion certifi-
cate is admissible in evidence undér

this section: Ellswcorth v. Low, 17
N. W. Rep., 450

234.

Skc. 914.

20 G. A., ch. 194, §5, amends this section by striking out the word

* March ** where it occurs in the seventh aund eighth lines thereof, and in-
serting the word ‘‘ April"'; ulso, further amends said section by striking out
the word ‘‘ November,” where it occurs in the ninth line of said section,
and inserting in lieu thereof the word ** December''; also by striking out the
words “ first day of November,” where they occur in the tenth line of said
section, and in lieu thereof inserting the words ‘' tenth day of December.”

By the same act it is provided (§ 7) that **ali acts and parts of acts, so
far as inconsistent with tEis act, are hereby repealed.”” It is further pro-
vided (§ 8) that **this act shall take eftect and be in force on and atter the
second Monday of November, A. D, 1884.""

236.

Sec. 921.

Although the road is established
by the auditor, and is less than sixty-
six feet in width, if the record of his
action is read over to and approved
by the board, such action becomes
substantially the action of the board,
g}lléi is proper: State v. Barlow, 61-

There is no presumption that a
highway originating by prescription
is of the width here required for a
highway laid out by the state. The
width of such highway is a question
of fact for the jury to determine from
the facts and circumstances. The
court cannot, as a matter of law, say

Sxc. 922.

A petition will not be insufficient
to give the board jurisdiction, mere-
ly Dbecause it runs to the county
auditor, who is the clerk of the board,
instead of to the board itself, or be-
cause it does not expressly ask for the

what the road acquired by prescrip-
tion or use is of any particular width
beyond such portion as is actually
used by the pnblic: Davis v. City of
Clinton, 58-389.

A road supervisor may be enjoined
from erecting a bridge at the side of
the highway where 1t will cause in-
jury to a hedge of an adjoining land
owner, and render necessary the de-
struction of shade trees in front of
his premises, when it might, with
some additional expense, be con-
structed in the middle of the high-
way without causing such damage:
Quinton v. Burton, 61-471.

establishment of the road, when its
object is abundantly evident, in that
it states that the road is needed and
asks for the uppointment of a com-
missioner: State v. Barlow, 61-572.
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Sec. 923.

If the auditor allows the petition | tion, the provision in regard to a
to be filed without a bond, and pro- | bond being simply directory: State
ceeds to act upon it, his action can- | v. Barlow, 61-572,
not be said to be without jurisdic-

237.

Src. 927.

A report against a road by the | considered as longer pending: Mor-
commissioner is an official determi- | gan v. Miller, 59481,
nation, and the application cannot be

238.
Skc. 934. }

[19 G. A., ch. 80, amends this section by inserting after the word ** high-
way,'' in the third line, the words *‘ shall report the number of bridges re-
quired, if any, and the probable cost thereofpun the proposed highway." ]

Where an auditor set a day for | validity of the road, and the opening
final hearing one day beyond the | of the same was perpetually enjoined,
limit here fixed, and afterward, in a | held, that the same was g binding
proceeding to enjoin the roud super- | adjudication that no road had ever
visor from opening the road so laid | been established : Dicken v. Morgan,
out, there was a trial involving the | 59-157,

Skc. 936.

19 G. A., ch. 109, amends this section by inserting after the word
“thence,” in the eleventh line, the following words: *‘ Giving the names
of the owners of the land through which the proposed road passes, as they
appear upon the transfer books of the auditor’'s office.”']

239.
Skc. 937.

In order to enable the auditor to | conclusive, is sufficient to cast upon
act, it is not necessary that there be | any one questioning his action, the
filed formal proof of publication of | burden of proving want of publica-
the notice required by the Ereceding tion: Pagels v, Oaks, 19 N, W,
section; his determination that notice | Rep., 905,
has been duly published, while not

240,
Src. 940.

Where, upon failure of one of the | caused thereby, the proceedings
appraisers to meet with the others on | would not be treated as erroneous
the day fixed, they adjourned instead | upon a review by certiorari: John-
of filling his place, held, that in the | son v. Board of Supervisors of Clay-
absence of any proof of prejudice | ton Co., 61-89.

Skc. 946. ~

' Upon a writ of certiorari from the | tablish jt. The circoit court can only
proceeding of the board, it is not | determine whether the board is pro-
proper to review its decision upon the | ceeding within its jurisdiction or not :
uestion whether the public interests | Teidt v. Carstensen, 61-334.
gemand o, proposed road, or whether Where the highway, as laid out,
it is practicable and expedient to es- | was the only means of access to the
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residence of plaintiff, it was held
that it should properly be considered
a public highway, even though he
were the only person benefited there-
by, and himself objected to its estab-
lishment as a highway. It is nota
citizen's right to render himself inac-
cessible, and a road which is the only
one between a citizen and the public
may properly be deemed a public
road: Johnson v. Bourd of Super-

visors of Clayton Co., 61-89: Pagels
v. Oaks, 19 N. W. Rep., 905.

Where a certiorari proceeding is
instituted against the board of super-
visors, calling in question their ac-
tion in establishing a highway, and
such action is held to be illegal, the
costs should be taxed, not ngninst
the board, but against the petition-
ers for the highway: Teidtv. Cars-
tensen, 19 N. W. Rep., 885.

242,

Skc. 959.

Where the notice is served within | such service, an appearance and ob-
twenty days, and_the only oljection | jection to the service confers juris-

is as to the wsufficiency of proof of

diction: Libby v. McIntosh, 60-329,

243.

Skec. 962.

The damages herein referred to must
be estimated with reference to the
extent of the interest of the claimant
in the property from which the ap-

proprintion is to be made, and the
claimant must therefore allege and
prove the extent of his interest: Cog-
tello v. Burke, 19 N. W. Rep., 247,

244,

Scc. 964.

The board cannot vary the line of
road as originally surveyed to con-
form it to a way acquired by pre-
scription. The alterations referred
to in this section have reference to
such changes in the road as have oc-
curred by orders or surveys made af-
ter the original survey, and which
tend to such confusion that the loca-
tion of the road is not accurately de-
fined or pointed out by the record:

Blair v. Boesch, 59-554. But it is
competent for the board to hear evi-
dence as to where the original survey
was actually made, and being satis-
fied from the evidence that the re-
survey is upon the line as originally
surveyed, to uf)hgrove and confirm
such survey, although it does not
(}(;)r}‘fi'orm to the original field notes:
id.

245.

SIDEWALKS ON HIGHWAYS.

[Twentieth General Assembly, Chapter 147.]

Skcriox 1. It shall be lawful for any owner of land adjoining randowners
or abutting on a publio road or highway outside the limits of any may coustrust
city or town, to build and construct a sidewalk on and along said ?1%%‘1‘;“:11:3;- pub
highway for his own use and for the use of the public traveling on ¢ road.
foot; said sidewalk shall not exceed four feet in width and
shall be located along the side of the highway and may be con-
structed of any material suitable for a foot walk, provided, that Proviso: shall
said sidewalk shall not be so constructed as to interfere with the {W%):]S;er{frm
proper use and enjoyment of any lands or premises along which 18nds

1t passes, and provided further, that the persons buildivg such

walk shall keep the same in repair, and shall be liable for all in- f,f;“i{?blf,‘_”,{ﬂ.
juries occasioned by his failure to keep the same in repair. injurics,
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SEc.2. Any person who shall destroy, injure, or drive or ride
Pennlty for n- upon a sidewalk, so constructed or heretofore, constructed except
Jury ofslde- gt highway crossings, shall be deemed guilty of a misdemeanor
and shall be fined not less than five dollars for each offense, and
shall be liable to the party who has built or maintained said side-

walk for all damages.

246.

Skc. 969.
As incorporated towns are given | and the rond supervisor and town-

power to provide for grading and re-

pair of their streets (§ 465), they | them:

must bave control over such streets,

Skc. 970.

The trustees have no authority to
contract indebtedness for the pur-
chase of tools and machinery, until a
tax is levied and set apart for that
purpose. * Indebtedness previously
contracted,’’ in the Ereceding section,
does not refer to such indebtedness for
tools and machinery. The trustees
may, after the tax is levied and set
apart, anticipate the collection of the
tax and purchase tools and machinery
upon credit: Wells ». Grubb, o53-
884; Hanks v. North, 58-396; Re-
volving Scraper Co. v. Tuttle, 61-
423.

The cletk might maintain an ac-
tion for funds belonging to his town-
ship, in the hands of third persons.
If he deposits such funds in his indi-
vidual name. without notice to the
banker of their character, such act

ship trustees have no authority over
Clark v. Incorporated Town
of Epworth, 56-462.

amounts to a conversion; the deposit
belongs to the clerk individually, and
if seized by garhishee process under
attachment on his individuai debt,
without notice of its character, can-
rot be recovered back as public funds:
Long v. Emsley, 57-11,

The township clerk is the proper
party to bring an action against a
road supervisor for monies received
by him belonging to the general
township fund which he fails to pay
over: Wells v. Stombach, 59-376.

And it seems that in such case the
clerk might sue on the supervisor's
bond: Kellogg v. Bare, 17 N. W.
Rep., 666.

19 G. A, ch. 138, relating to tax-
ation of property within a city or
town, for roud purposes, is inserted
in supplement to page 124.]

ROAD TAXES.

[Twentieth General Assembly, Chapter 200.]

Secriox 1. The board of supervisors of each county may, at
the time of levying taxes for other purposes, levy a tax of not
more than one mill on the dollar of the assessed value of the tax-
able property in their county, which tax shall be collected at the
same time and in the same manner as other taxes are collected
and shall be known as the county road fund, and shall be paid
Paid out for out only on the order of the board of supervisors for work done
wars. o8 8% on the highways of the county, in such places as the board shall

" determine, and the county treasurer shall receive the same com-
pensation for collecting this tax as he does for collecting curpora-
total tion  taxes; Drovided, that the amount levied by the board of
township trustees under section 969 of the code together with
the amount thus levied shall not be in excess of five mills.

Sekc. 2. The board of supervisors shall, at their regular meet-
ing in April of each year, determine from the auditor’s and
treasurer’s books, the amount of money collected and oredited to

One-mill tax
authorized in
cacl county.

Proviso:
tax not to ex-
ceed 5 mills,

+
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said road tax fund. They shall, also, determine the manner in
which said tax shall be expended, whether by contract or other-
wise.

[Sec. 3 provides a substitute for Code § 986, and is inserted in supplement
to page 250.]

Sgc. 4. The board of township trustees, may, at their regular Township
meeting in April, 1884, or at any regular April meeting thereaf- ot
ter, on petition of a majority of the voters of said township con- road districis
solidate the several road district[s] in the township into one high-
way district: Provided, however, that nothing herein contained Proviso.,
shall be construed to prevent the trustees from again subdividing
the township into subdistricts and returning to the present plan
bf road work, at any regular April meeting, after two years trial
of the plan provided by this act.

Skec. 5. 'ghe trustees may order the township highway tax for Tax may be
the succeediug year paid in money and have the same collected frdered paid
by the county treasurer the same as other taxes. )

Skc.6. In all cases where the township shall have organized When orgnn-
into one highway district, as contemplated in section 4 of this act, i]zf:hi\:';;’ i
the board of township trustees shall order and direct the expendi- trict
ture of all the highway funds and labor belonging or owing to the
township; and to this end the trustees may let by contract to the Work may he
lowest responsible bidder (should they deem him competent to > "™
the proper performance of such work) any part, or all of the work
on the highways for that year, in the township, or they may ap-
point a township superintendent of highways, with one or more
assistants, should they deem it best so to do, to superintend all or
any part of such work, subject always to the direction of the
township trustees; provided only, the said trustees shall not incur Proviso.
any indebtedness for such purposes, unless the same has been, or
shall at the time be, provided for by an authorized levy.

Sec. 7. The trustees shall cause both the property and poll Expenditure
road tax belonging to the township, to be equitably and judi- °f “@x-
ciously expended for highway purposes in the township highway
district, and shall cause the highways to be kept in as good condi-
tion as the means at their command will admit of.

Sec. 8. The trustees shall cause the noxious weeds growing on Noxions weeds
the highwaysin their township, to be cut twice a year, if deemed [yoe Vi
necessary to exterminate the same, and have them cut at such
times as to prevent their growing to seed; and for this purpose,
the trustees may allow any land owner a reasonable compen-
sation for destroying such weeds on the highways abutting his
lands and have him credited for the same on his road tax for that
year.

Skc. 9. The trustees shall fix the term of office and per diem
of the superintendent of highways and his assistants, should such
be employed; provided, the superintendent shall not be hired for Trustees to fix
more than one year at a time and his per diem shall not exceed Sy e,

and per dicm
three dollars; and that the contract shall be conditioned so that of superin-
the trustees may dispense with his services at any time, when in P:,,,.;l,_’
their judgment it shall be for the best interests of the township

80 to do.
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. Sec. 10. The trustees shall cause at least seventy-five per
Tipercentol cent of the township highway tax to be properly expended for
pended. __ highway purposes by the fifteenth day of July each year.

. Sec. 11. Inall cases where the one highway district plan
Funds ofthe shall be adopted, the highway funds belonging to the several
e e di*  road districts in the township, prior to the change, shall be placed
placed to to the credit of the general township highway fund, and all claims
t;ﬁ?{%&&,ﬁf,’}p for work done or material furnished for road purposes, and un-

settled for prior to the change, shall be paid out of such funds.
Sec. 12. The trustees shall require the township clerk, con-
Township tractor, and superintendent, contemplated in this act, each to
paerk, con . qualify, as other township officers, and to execute a bond with ap-
perintondent. proved sureties, for twice the amount of money likely to comd
L:IV‘L“&‘,’,;&_“““ wto their hands, respectively, by reason of this act. '
Sec. 13. The trustees shall receive the same compensation
Compensation per day for time necessarily spent in looking after the highways,
of county | as they do for other township business; the county treasurer shall
Lreasurer, receive the per cent for collecting the highway taxes contemplated
in this act that he does for collecting corporation taxes; and the
of township  township clerk shall receive two per cent of all the mouney comin
cler into his hands by reason of this act, and by him paid out for roag
purposes.
Sec. 14. Nine hours’ faithful service for a man, or man and
Ninehours  team, shall be required for a day’s work on the road; provided,
g‘;;‘,?s'i“v‘;‘fk“ that except on extraordinary occasions no person shall be required
Proviso. - to go more than three miles from his place of residence to work
on the roads; and for the purposes of this act, the residence of a
man with a family shall be construed to be where his family re-
side[s], and for a single man it shall be at the place where he is
at work. :
Sec. 15. The powers, duties, and accountability imposed on
Law as tohigh- highway supervisors, so far as consistent with this act, shall apply
oreshallapply With equal force to contractors, superintendents and assistants
tocontrac.ors. gontemplated in this act. v
Skc. 16. In all cases where the one highway district for the
Trustees to  township shall have been adopted, it shall be competent for the
do e . township trustees to designate when the same shall take effect as
shipsystem 10 the working of the roads.
Skc. 17. Sections four to filtecn inclusivr, of this act shall

=ces.4t015  apply and be in force only in such townships us adopt the one

Rﬁfé?r apply: highway distriot plan provided for in this act.
Revealin Skc. 18. All acts and parts of acts so far as inconsistent with
clause. © -_ this act are hereby repealed.
249,
Sec. 981.

A road supervisor who fails to pay | tion on his bond, although he may
over the proportion of the road taxes | have expended for road purposes all
collect,ed%y %im. which has been by | the money collected by him: Waells
the trustees apportioned to the gen- | v. Stombach, 59-376.
eral fund, is hable therefor iz an ac-

Sec. 984.

[20 G. A., ch. 200, § 14, supersedes this section to some extent: See that
act inserted in supplement to page 246.]
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250.
Sec. 986.

[20 G. A., ch. 200, § 3, repeals this section, and enacts the following in
lieu thereof:]

Sec. 986. The supervisor shall be allowed the sum of two compensation
dollars per day for each day’s labor, including the time necessarily of rvad super-
spent in notifying the hands and making out his return, which
sum shall be paid out of the highway fund, after deducting his How paia.
two days’ work. When there is no money in the hands of the
clerk with which to pay the said .supervisor, he shall be entitled
to receive a certificate for the amount of labor performed, which fgcelve & cer-
certificate shall be received in payment of his own highway tax
for any succeeding year.

[Other sections of this act are inserted in supplement to page 246.]

251.
Sec. 989.
Shade trees at the side of the high- | the highway, should be permitted to
way, which do not interfere with | stand: Quinton v. Burton, 61-471,
travel if the road is in the center of

255,
Arrer Sec. 1010. -
TOLL-BRIDGES OVER STREAMS DIVIDING COUNTIES.

[Twentieth General Assembly. Chapter 13.]

Secrioxy 1. Boards of supervisors in adjoining counties each Board of super-
of which contains according to the last census a population ex- J}#or maypur-
ceeding 10,000 inhabitants shall have authority to purchase and
acquire any toll-bridge erected across any stream dividing 881d yroiniain at
counties at the place said bridge is erected and keep and main- joint expense—
tain the same at joint expense as a free public bridge, provided "**
that the total cost of such bridge shalf not exceed the sum of Costlimited.
§10,000.

Skc. 2. If said boards of supervisors are able to agree upon proceedings
the terms upon which they will purchase such bridge and the yhere boards
proportion each will pay towards the purchase and maintenance agree.
of the same, such agreement shall be reduced to writing signed
hy the respective chairmen and recorded in the records of their
proceedings. But if they are unable to thus agree the county Proceedings
desiring to purchase said bridge may institute a special procced- o oo o
¢ ring p £ y a4 special proceed- are unable to
ing in the circuit court of either of said counties, and said cause 8gre.
shall be conducted as an equitable canse and the court shall de-
termine whether there is any public necessity for said bridge the
relative benefit the same will be to the two counties and based Findingof
upon such benefit the proportion each county shall bear in the ““™
purchase and maintenance of said bridge, and shall enter decree
accordingly, either or both parties having the right of appeal toRightofappeal
the supreme court. Upon entering of a decree in favor of the
Eurchase of such bridge it shall be the duty of said respective completion of

oards of supervisors at once to proceed to complete the purchase Purchase.
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Tax levy for
purc]

215.000 a'dl-
tional annual
appropriation

upon such terms as are determined on and to forthwith levy the
necessary taxes to make the payments and said counties shall
thereafter keep and maintain such bridge and be responsible for
the safe condition thereof as provided by law.

261.
18G. A, Ch. 74, § 9.
[20 G. A., ch. 65, § 1, amends this section by striking out the word *‘nine"’
and inserting in lieu thereof the word “‘siz.’’]
Sec. 11.

[19 G. A, ch. 175, § 1, provides that the reports of the adjutant-general
shall be made to the governor, biennially, on or before the 15th day of
August preceding the regular sessions of the general assembly: See that
act in supplement to page 28.]

262.
Sec. 13.

[20 G. A., ch. 63, § 2, amends this section by striking out, in the first
sentence, the words * not less than,”’ and the words ‘‘ nor more than ten,’]

264.
Sec. 21.
[20 G. A., ch. 65, § 4, amends this section by inserting after the words
‘“ as ordered by the commander-in-chief’’ the wovds ‘‘and for the time
spent in such encampment each soldier and officer shall vece ve as compen-

sation thevefor the sum of $1.50 per day, to be paid under such provisions
ag the commander-in-chief may direct.”’

267,
Sec. 45.

[20G. A,, ch. 85, § 3, amends this section by striking out all of said sec-
tion after the words ** with a view to disbandment.'']

268.
SEc. 51.

[20 G. A., ch. 65, § 5, is as follows:]

Sec. 5. For the purpose of carrying out the provisions of
chapter 74, laws of the 18th general assembly as herein amended,
there is hereby made the additional appropriation of fifteen
thousand dollars per annum, or 8o much thereof as may be neces-
sary, out of any money.in the state treasury not otherwise appro-
priated, aud all warrants against said appropriation shall be drawn
by the auditor of state upon the state treasurer upon the certifi-
cate of the adjutant general approved by the governor.

270.
Skc. 1061,

[20 G._A., ch. 22, amends this section by adding thereto the following
proviso:]

Provided, That the provisions of this section shall not apply
to the bonds or other railway securities to be hereafter issued or
guaranteed by railway companies of this state, in aid of the loca-
tion, construction and equipment of railways, to the amount of

]
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not exceeding sixteen thousand dollars per mile of single track,
standard gauge, or eight thousand dollars per mile of single track,
narrow gauge, lines of road for each mile of railway actually con-

structed and equipped.
Sec. 1063. N

‘Where the articles of incorporation
did not state the principal place of
business, or the time of commence-
ment of business, held, that the
publication of such articles was not

sufficient notice, and that there was
such failure to comply with this sec-
tion as to render the stockholders
individually liable under §1063: Clegyg
v. Grange Co., 61-121.

271.

Sec. 1069.
Whether the provisions of this

in § 1091 queere: Byers v. McCart-

section as to renewal, are applicable | ney, 17 N. W. Rep., 571.

to such corporations as are described

274,

Skc. 1082.

Although the subscribed capital
stock of a corporation is a fund held
by it in trust for its creditors, yet
this rule can have no application toa
case where it is shown that in a trans-
action, untainted with fraud and
without prejudice to creditors, stock
has been issued to parties having a
valid claim against the company at a
small per cent. of its par value, and
accepted by them in full payment of
their claims, its actual value being
less than that at which it is thus ac-
cepted: Louisa (lo. National Bank
v. Traer, 16 N. W. Rep., 120.

The fact that a subscription for
stock was to be paid in prorerty in-
stead of money does not relieve the
subscriber from liability, if the prop-
erty was not turned over as agreeg.

Sxc. 1083.

The fact of demand and refusal
may be shown by the official return
upon the execution. Such return, as
between the corporation and the
creditor, must be regarded as con-
clusive. Evidence may be introduced

SEc. 1084.

This section contemplates the ren-
dition of a judgment against the
stockholder, and not merely the

The company can not by any arrange-
ment or action upon ite part release
the subscriber from his liability:
Singer v. Given, 61-93.

The subscriber can not, as between
himself and the ecreditor, set np
claims for services, or for use of prop-
erty, for which the corporation 1s in-
debted to him: Ibid,

‘Whether the stockholder can be
made liable until judgment has been
rendered against the corporation or
not, the statute of limitations as affect-
ing the action against such stock-
holder cannot be enlarged on account
of any failure or delay in obtaining
judgment against the corporation:

First Nat. Bank of Garrettsville, O., -

v. Greene, 17 N. W. Rep., 86.

to show that no such return was
made, but it is not competent to dis-
pute it by showing that no demand
was made as therein stated: Singer
v. Given, 61-93.

awarding of an execntion against
him: Singer v. Given, 61-93.

275.

Sec. 1089.

The estoppel provided for under | for pecuniary proﬁt.- Whether the
this section certainly applies only to [ section can be applied to persons act-
a body of men acting as a corporution | ing as a corporation other than for
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pecuniary profit query: Kirkpatrick
v. United Presbylerian Church of
Keota, 19 N. W. Rep., 272

Among acts which would constitute
acting as a corporation herein pro-
vided for, would be the adoption and
use of a corpora.te seal, the taking of
subscriptions and the issue of certifi-
cates of stock; but the ncts of per-
sons as members of a religious society
in holding business meeetings, and
acquiring property, receiving and
paying out money, appointing agents

to make settlements, etc., held, not

18 G. A., Ch. 208.

The provisions of the e constltutlon,
Art. 8, § 9, rendering stockholders in
abankmgco oration or institution
individually liable to an amount
equal to their respective shares, is

sufficient to constitute such ¢ acting
as a corporation;’’ also held, thatthe
passage of by-laws is not an assump-
tion of distinctive corporate powers;

nor is the attempt to incorporate:

Ibid.

When a eorporation seeks to en-
force the bequest in a will, duly
admitted to probate, its claim cannot
be resisted on the ground that it has
not been legally organized. Such
objection can be taken only by a

proceeding by ﬁuo warranto erm
0. Shields, 171 N. W. Rep., 43

held to apply only to banks of issue,
and not to bunks merely of discount
and deposit: Allen v. Clayton, 18 N.
w. Rep ., 663.

276.

SEec. 1091.

Whether the provisions of § 1069,
as to renewal of corporations, is ap-
plicable to corporations such as here-

in specified, quere: Byers ». Mec-
Cartney, 17 N. W, Rep., 571,

271.

Sec. 1097.

The civil courts will not revise the
decisions of churches or religious
associations upon ecclesiastical mat-
ters, but will interfere with the action

of such associations when rights of
property or civil rights are involved:
Bird v. St. Mark’s Church of
Waterloo, 17 N. W. Rep., 747.

278.

Sec. 1101,

The words ** such institution * here
used refer to the associations named
in § 1091: and such associations,
whether mcorpomted or not, cannot

take by will more than one-fourth of
the estate of a testator who leaves a
wife, child, or parent: Byers v. Mc-
Cartney, 171 N. W, Rep., 571.

980,

Sec. 1109.

Such societies may offersa premiom

horse-racing, does not apply to races

to the winner at a horse-race held on | controlled by the socxet3 Delier v.

its grounds during its annual fair.
Sec. 1114, prohibiting gambling and

Plymouth Co. Ag’l Soc’y, 51-481.

282.

Sec. 1121,

[20 G. A., ch. 128 amends this section by striking out of the first line
thereof the words “*one thousand "’ and inserting in lieu thereof the words

**twenty-five hundred.’]
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PUBLICATION OF PROCEEDINGS OF IMPROVED STOCK BREEDERS’
ASSOCIATION.

[Twentieth General Assembly, Chapter 134.]
Secrron 1. The annual proceedings of the Iowa State As-
sociation of Improved Stock Breeders of which C. F. Clarkson

cepted essays and addresses, together with the report of dis-
cussions, is hereby authorized and directed to be printed by the
state, under the supervision of the association, as the reports of
the state agricultural and horticultural societies are now pub-
lished.

SEc. 2. The number of copies to be so published shall be
limited to five thousand annually, not exceeding three hundred
pages each, all of which shall be bound in pamphlet form. They
shall be distributed as follows: : :

To the governor, lieutenant governor, secretary of state, audit-

Annual pro-
ceedings to be
published by

is president and Fitch B. Stacy is secretary, including the ac-thestate.

5,000 copies.
No. of pages
and binding.

or of state, state treasurer, each member of the general assem- Distribution.

bly, the state horticultural society, the state agricultural society,
the state library, the Iowa state university and the Iowa state
agricultural college, each twenty copies. To each county au-
ditor to he kept in the office, to each public library, to each in-
corporated college in the state, to each president and secretary
of each county and district fair, and to each President and sec-
retary of each dairymen’s or stock growers’' association, two
copies; the remainder to be distributed under the direction of
the association,

297.
SEc. 1160.

[20 G. A. ch. 11, amends the substitute, 17 G. A, ch. 104, by insert-
ing after the words *' fire or death '’ in the fourth line, the words ** or loss
or damage by tornadoes, lightning, hail storms, cyclones or wind storms."]

Mutual aid associations fall with- | ing: State ex rel. Aunditor v. Iowa
in the provisions of this section and | Mutual Aid Association, 59-125.
not within those of the three follow-

301.
Skc. 1161.

This and the following sections do
not apply to mutual aid associations
organized to afford financial aid and
henefit to the families of deceased
members, and assistance to members
personally in case of sickness or dis-
ability. The payment of member-

ship fees, dues and assessments alone
being required, and no permanent
fund for any other purpose being
accumulated, such associations are
within the Jurovisions of §1160: State
er rel. Aud. v, la. Mut, Aid Ass'n
69-125.

306.

Skc. 1172.

In an action under this section, to
close the business of a’corporation for

failure to comply with provision of

chapter b, title 9 of the Code, it must

be assumed that the corporation was
duly organized: Stateex rel. Audit-
or v. Iowa Mutual Aid 4ssociation,

59-125, -
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308.

Sec. 1182.

The proceeds of the life policy are
assets of the estate, and only differ
from other assets in the manner of
their distribution: Kelley v. Munn,
56-625.

Thiz section contemplates a case
where the policy is payable to de-
ceased, or his legal representative,

and not a case where'it is payable to
another, for the use and bLenefit of
such other; in this latter case, it can-
not be otherwise disposed of by will:
MecClure v. Johnson, H8-620.

Smedley v. Felt, 43-607, followed:
Murray v. Wells, 53-256.

310,

Sec, 11886.

Hawkeye Benefit, efc., A<s'n o.
Blackburn, 48-385, followed: Bur-

lington Mwitual Loan Ass'n v, Hei-
der, 55424,

319.

15 G. A., Ch. 60, § 28.

The capital s‘ock to the extent
that it is invested in U. S. bonds, is

3

Skc. 1207.

not taxable: German Am. Savings
Bank v. City of Burlington, 54-609.

4.

[This section as amended by 16 G. A., ch. 140, § 1, is further amended
by 19 G. A., ch. 44, § 1. by inserting the word “‘ levees ’’ after the word

**constructed,” in the third line.]

Sec. 1208.

This section is amended by 19 G. A., ch. 44, § 2, by inserting the word
““Jevee ”’ before the word ‘‘ditch,” in the eleventh line, and also in the

twenty-second line.]

3

Sec. 1209.

5.

[This rection is amended by 19 G. A., ch. 44, § 3, by inserting the word
““Jeree’’ before the word *‘ditch,” wherever the latter occurs in said

section.]

Sec. 1210.

[This section as amended by 16 G. A.. ch. 140, § 2, is further amended
by 19 G. A., ch. 44, § 4, by inserting the word *‘ leree " before the word

*“ditch,’”” in the second line.}

Sec. 1211,

Z[This section 18 amended by 19 G. A., ch. 44. § 5, by inserting the word
‘¢ leree " before the word * ditch,” in the second line.]

Sec. 1212.

[This section, as amended by 16 G. A., ch. 140, § 1, and by 18 G. A., ci.
85, § 8, is further amended by 19 G. A., ch. 44, § 6, by inserting the word
““ Jeree ' before the word ** ditch,”” where it occurs in the ninth, and also in
the fourteenth line, and the words *‘leree or’’ Liefore the words ** drainage

fund," in the seventeenth line.]
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326.
Sec. 1214.

[This section, as amended by 16 G. A., ch. 140, § 4, is further amended
by 19 G, A,, ch. 44, § 7, by inserting the word **levee’’ before the word
*ditch,’” in the sixth line; by inserting the words ‘‘ and cause said lere ~ to
be repaired *’ after the words ‘‘ re-opened and repaired,”’ in the thirteenth
line; by inserting the word ‘‘ levees " before the word ‘‘ditches,’” in the six-
teenth line, and by inserting the words ‘‘or any interference with such
lerees ” after the word ** water-courses,” in the twentieth line.]

Vicinity, as used in this section, ]as a local tribunal and may assess one
does not mean adjoining to or abid- | parcel of land more, another less, and
ing on, but near by, close by, or |others not at all, and from the action
neighboring country. The board be- | of the board in this respect, no ap-
ing vested with the power to deter- | peal is provided for: See mnotes to
mine what land in the vicinity should | §1216: Lambert v. Mills Co., 58-666.
be assessed, has & large discretion 1

327.
Sec. 1216.
}This substitute is amended by 19 G. A., ch. 44. § 8, by inserting the word
““ levee *" before the word *“ ditch,”” in the fourth line.]

No appeal from an action of the | is provided for in behalf of the party
board :n assessing the cost of the im- | whose land is assessed: Lambert v.
provement upon land in the vicinity | Mills Co., 58-666.

.17 G. A., Ch. 121.

[Sections 1 and 2 of this act ave amended by 19 G. A, ch. 44, §§ 9 and 10
respectively, by inserting the words ** levee or ° before the word ** drain,™
wherever it occurs. ]

18 G. A., Ch. 85.

. [This act is amended in each section by 19 G. A, ch. 44, § 11, by insert-
ing the word ‘‘ levee’’ bef re the word * ditch,” wherever it occurs; and § 5
toereof is further amended by inserting the words *‘ levee or ' before, the
word *‘ drain,”’ in the fourth line.}

328.

DRAINS, LEVEES AND CHANGES IN WATER COURSES.

(Twentieth General Assembly, Chapter 186.)

Secrroxn 1. Ditches or drains may be located and constructed Ditchesor
within the limits of any public highway, and on either or both lic highway.

sides thereof, and levees or embankments upon and along the Leveesand cm.
same; provided, they are so constructed as not to prevent public pankmerts.
travel thereon. The engineer or commisgjoner appointed to lo- Engineer can
cate ditches, drains, levees or embankments, may recommend the foiRTeN
establishment of a public highway upon and along the route of way, when.
the same, and the board of supervisors may establish the same Board of su-

on such recommendation in the same manner as on the report of [Synommay -

a highway commissioner. All levees built by taxation under the What levees
drainage laws shall be under the control of the board of super- &rup et con
visors of the county in which they are situated, and the board supervisors.
shall have the power to grant the right of way thercon to any rail-

way company that will maintain the same while used for railway

purposes: provided, the steps for condemnation and payment Proviso: Chap.

therefor, contained in chapter 4, title 10, of the code, shall first :;li’lo.:llﬂa'}lol'l.wm.
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Proviso: not be taken by said company; provided further, that nothing in this
“j;%’;,‘l‘l'uel’;l’em section shall be construed so as to require such ditches or levees
" to be kept up at the expense of the county.

Sgc. 2. Whenever the petition of one hundred legal voters
100 voters peti- Of the county, setting forth that any bedy or district of land in
Yoo % over gaid county, described by metes and bounds, or otherwise, is sub-
" ject to overflow, or too wet for cultivation, and that in the opin-
1on of petitioners the public health, convenience or welfare, will
Bond filed with be promoted by draining or leveeing the same, and also a bond,
;‘,‘;;‘;ﬁ;;,,ﬁfm conditioned as required hy section 1208 of the code, shall be filed
anengineer.  with the county auditor; he shall appoint a competent engineer
Duty of engl- or commissioner, who shall proceed to examine said district of
) lands, and if he deem it advisable to survey and locate such
ditches, drains, levees, embankments and changes in the dirce-
tion of water courses as may be necessary for the reclamation of
such lands or any part thereof, and he shall make substantially the
Report of pro- 8ame report and the same proceedings shall be had as now pro-
ceedings. ___ vided by law for the location and construction of ditches, drains
and changes in water courses, and two or more counties may
unite in such work of reclamation in the manner now provided by

law.
Skc. 3. If the board of supervisors shall be of opinion that the
Board of super estimated cost of reclamation of such district of lands is greater
yisors W geter than should be levied and collected in a single year from the
tohelevied  lands benefited, they may determine what proportion of the same
cach year.  ghould be levied and collected each year, and they may issue
Bonds and rate drainage bonds of the county bearing not more than eight
ofinterest.  per cent annual interest, and payable in the proportion and at the
times when such taxes so apportioned will have been collected,
and may devote the same at par to the payment of such work as it
progeesses, or may sell the same at not less than par, and devote
the proceeds to such payment; and should the cost of such work
Where cnst ex- exceed the estimate, a new apportionment of taxes may be made
ceeds estimate. g (] other bonds issued and used in like manner; but in no case
No bond to run shall any such bonds run longer than fifteen yecars, and at least
longer than 13 ton per cent in amount of those issued on the first estimate shall

;-::l;.maym be payable annually. The board of supervisors may divide the

divided. land to be benefited into drainage districts, which shall be ao-
Denomination curately described and numbered, and such drainage bonds shall
of bouds. be in sums of not less than fifty dollars each, and shall be num-

bered consecutively and issued as other county bonds are, and

shall specify that tha¢ they are drainage bonds, and designate by
, its number the drainage*district on account of which they are is-
Not to exceedsued. And in no case shall the amount of bonds issued exceed
e ceut ' fifty per cent of the value of the lands in such drainage districts

. as shown by the last assessment for taxation.

. Sekc. 4. It shall be the duty of the board of supervisors to
Taxtopay  levy each year on the lands benefited a tax sufficient to pay the

honds &8 hete- interest on such bonds and so much of the 1principal as falls due
1 provided, | . .
leviedeach’  in the succeeding year, and such tax shall be collected in the

T collcctey, 8aMe manner as other county taxes, and shall be carried to the
“credit of the drainage district on account of which the bonds are
issued, and shall be used to pay the principal and interest of
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said bonds as the same falls due: provided, that any surplus may proviso,
be devoted to payment of works of reclawmation in said district
or repairs thereof.

UNDERGROUND DRAINS.

[Twentieth General Assembly, Chapter 138.]

Sectrox 1. Whenever any person shall desire to eonstruct Appleaton
any tile or other Ynderground drain through the land of another, £ i to be
and shall be unable to agree with the owner or owners of such tewnshipelerk.
land as to the same, he may file with the clerk of the township
where said land is situated an application therefor, giving a de-
seription of the land or lands thmuEh which he may desire to
construct same, and the township clerk shall forthwith notify the buty of cierk
township trustees of said township of said application, who shall
fix a time and place for the hearing of same, which time shall
not be more than twenty days distant, and they shall cause said
clerk to notify the applicant and lund owner of the tine and
place of said hearing at least five days before the time fixed for
the hearing of same, which notice shall be in writing, signed by
said clerk, and shall be served on said applicant and land owner, tHow served.
if within the county, and if not, then upon his agent for said land, -
if within the county, in the same manner as is now provided by
law for the sarvice of original notices, and in case that ncither
said party nor his agent are residents within said county, then
the same shall be served by posting written notices in three pub-
lic places in said township, one of which shall be upon said land,
at least ten days before said hearing.

Sko, 2. Upon the day fixed for hearing, if said trustees ftow tricd.
are satisfied that the provisions of the prior section have been
complied with, they muy proceed to hear and determine the
same, and shall have power to adjourn from time to time until
same is completed; provided, that no adjournment shall be for
more than fifteen days.

Skc. 8. The said trustees may fix the point or points of en- Trustees may
trance and exit or outlet of said tile or other underground drain 2@,‘{’,{,"{{:‘;;,
on said land, the general course of same through said land, the drin,cic.
size and dopth of same, when the same shall be constructed, how
kept in repair, what connections may be made with same, what
compensation, if any, shall be made therefor, and any other ques-
tion arising in connection with same; and they shall reduce their
findings to writinﬁ, which shall be filed with the clerk of said Indings enntt
township, who shall record it in full in his book of records of said P Writhw
township, and said finding and decision shall be final, except as Final, exeent
&o the amount of damages, if any, which shall bo awarded. a8 to damaper.

Skc. 4. Wherever any water course or natural drainage line
crosses the boundary line between two adjoining land owners o
and both partios desire to drain tho land along such water dreinaze lucs
course or natural drainage line, but are unable to agree upon
the conditions as to the juncture or connectinn of the lines of
tile or other drainage at the boundary line aforesaid, then and
in such ocase the township trustees shall have full authority to
bear and determine all questious arising relative theroto Lo-

5
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tween such land owners and to render such judgment thereupon
as shall to them seem just.

Sec. 5. Any person shall have the right to go upon any
publie highway to coustruct an outlet to a drain, provided he
shall leave the highway in as good condition as it was before
the drain was constructed, to be determined by the supervisor of
highways in the district where the work is done.

Sec. 6. Whenever any railroad crosses the land of any per-
son or persons who desire to drain their land for any of the
purposes set [orth in section 1 of this act, the party or parties
desiring such drain or drains shall notify the railroad company
by leaving a written notice with the ncarest station agent, stat-
ing in such notice the starting point, route and termination of
such drain or drains, and if the railroad company refuse or
neglect for the space of thirty days to dig across their right of
way a drain of equal depth and size of the one dug by the party
who wishes to drain his land, then the party who desires to
drain the land may proceed to dig such drain and the railroad
company shall be lable for the cost of the construction of such
drain, to be collected in any court having jurisdiction.

Sec. 7. Either party may appeal to the circuit court of the
county from so much of said finding and order as relates to the
amount of damages which may be awarded, within the same
time and in the same manner as to bond, conditions of bond
and notice of appeal, as is now provided by law in cases of
appeal from assessment of damages on location of highways;
provided, however, that said appeal shall not delay the construc-
tion of said tile or other underground drain if the applicant
shall in case the land owuner appeal[s] deposit with the township
clerk for the usecof said land owner the amount of damages
awarded hy the trustees, and in case the applicant appeals that
be shall first file the appeal bond provided by law.

Sec. 8. In case of appeal the township clerk shall certily to
the circuit court a transcript of the proccedings before said
trustees, which shall be filed in said court with the appeal bond,
the party appealing paving for said transcript and the docketing
of said appeal as in other cases, aud upon appeal the party
claiming damages shall be plaintiff and the applicant defendant,
and upon appeal the same shall in ail respects, as far as appli-
cable be governed by same rules as appeals from assessments for
damages for location of highway on appeal.

Sec. 9. The applicant shall pay the costs of the trustces’
clerk and serving of notices on the hearing before the trustees,
and in case no appeal is taken, shall pay all damages awarded .
before entering on the construction of said tile or other drain
through the lands of the other.

Sec. 10. In case any dispute shall arise as to the repair of
any tile or other underground drain, the same shall be deter-
mined by said trustees in same manuer as in the original coustruc-
tion of same.
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333.

Sec. 1241.

‘Whereright of way i3 granted to
one railway com in consideration
of the benefit to erived from the
construction of its line, such right of
way cannot be transferred by that
company to another which proposes
to construct a different line not run-
ning the same direction: Crosbie .
C.I.& D. R. Co., 17 N. W. Rep.,
481. Where a company has the power
to build an additional lateral road
auxiliary to the original road, whose
construction and maintenance is
possible only upon an independent
right of way, the right of way statute,
limiting the width of right of way
to one Eundred feet, does not prevent
the condemnation of land for such
additional road; and the same power
may be exercised by another corpora-

tion even though it derives all its
means from the first, and builds the
road with tne express design of leas-
ing it: Lowerv. C., B. & Q. R. Co.,
59-563. 'Where the company by pa-
rol license enters gﬁon ground to con-
struct its railway the subsequent pay-
ment of the damages assessed gives
it un easement by contract which,
though arising upon parol, cannot bs
revoked: Slocumbo. C., B. & Q. R.
Co., 57-675: In such case a subse-
quent purchaser takes subject to the
right of way whatever it is, if it dees
not exceed the stautory width, and
cannot set up non user by the com-
pany of a portion, and adverse Eos-
slc;)ssmn thercof, to defeat its rights:
id.

DEPOT GROUXNDS.

[Twentieth General Assembly, Chapter 190.]
Secrron 1. Any railway corporation owning or operating a Ranway cor-
completed railway in the state of Iowa, shall have power to con-

tuted to condemn such additional grounds, the railway company

shall apply to the railway commissioners,

to the land owner and examine into the matter and report by
certificate to the clerk of the circuit court in the city in which
the land is situated, the amount and description of the additional
lands necessary for the reasonable transaction of the business,

present and prospective, of such railway company.

Whereupon

said railway company shall have power to condemn the lands so

certified by the commissioners,

334.

Sec. 1244.

In condemnation proceedings only
such dama are compensated as
arise from the proper construction of
arailroad.  For negligent or improp-
er construction additional damages
may be recovered: Millervo. K. &
D. M. R. Co., 16 N. W. Rep., 567.

The exposure of the property to
a destruction by fire or otger dangers
incident to the operation of a railroad,
are legitimate subjects of considera-
tion in determining the damages:
Drehers, 1.S. W. R. Co., 59-599.

Evidence in regard to how the
xailroad affects a farm over which it

passes aside from the mere value of
the land taken, is admissible: Ibid.

Questions asked witness for the pur-
ose of ascertaining the damages to
and in a particular instance, keld,
proper. Also, keld, thgt the ques-
tion whether because of the construc-
tion of a road the land was made
more wet than it otherwise would
have been, was a proper one, it not
being sought to show that such dam-
ages were a result of the improper
construction of the road: Britton v.
D. M., 0. &8.R. Co., 59-540.

The fact that the road bed is con-

porations may
et . condemn lands
demn lands for necessary additional depot grounds in the same for depot

manner as is provided by law for the condemnation of the right 8rurd

of way: Provided, that before any proceedings shall be insti- proviso:
Shall apply to
. . railway com-
who shall give notice missioners.
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structed in & cut is a proper fact to
be shown in estimating damages:
Cummins v. D. M. & St. L. R. Co.,
19 N. W. RPF.. 268.

While the land owner is not enti-
tled to grove the proximity of the de-
pot or thé number of tracks as inde-
pendent elements of damage, yet
such evidence may be admissible in
determining the extent to which the
company would probably use the
ground tuken in carrying on its busi-
ness: Ibid.

As the company acquires the right
to occupy and use the whole of the
right of way, it cannot have the
damages assessed on the theory that
it willin fact use but part, and there-
fore that occupation of buildings sit-
nated upon the right of way will not
be disturbed: 7Tbid.

The prices at which other lands in
the vicinity of the premises in ques-
tion had been sold about the time of
the commencement of the proceed-
ings, 18 not receivable, in the absence
of evidence that there was any simi-
larity between the lots in question
and those which it was claimed had
been sold: Ibid.

The value of growing crops upon
the right of way to be taken, may be
considered in assessing the compen-
sation: Lantzv. C, M. & St. P,
R. Co., 57-636.

While hazard from fire is o result
of the operation of the road and for
which the company would not be lia-
ble may be considered, yet it is error

to take into account the value of spe- |

cific property, such as agrove or a
house, which might thus be de-
stroyed: Ibid.

The right to obstruct the passage
of water 18 not presumed to be ac-
quired in a condemnation proceeding,
and the damages assessed do net cov-
er damages resulting from such stop-

age. 'LThe owner is not presumed to

ave been paid therefor, upon the
theory that the company preferred to

rotect him against this incidental
injury and the enjoyment of the ease-
ment carries with it from day to day
the obligation fo furnish this protec-
tion: Drake v.C., R. I.& P. R. Co.,
19 N. W. Rep., 215.

An inquiry as to damages is not to
be confined to the government sub-
division upon which the road is lo-
cated, if separats subdivisions are
used together as one form: Ham v.
11{’7, I.& N.R.Co, 17T N, W. Rep.,

57,

. The damages to be taken into con-
sideration in this proceeding may in-
clude those already sustained, as well
as future damages, and the statutory
remedy here provided is therefore ex-
clusive in all such cases, and such
damages can not be sued for in an
action at law: Birgeo. C., M. &
St. P. R, Co., 18 N.W. Rep., 878.

By the condemnation proceedings
a corporation acquires the right to
the exclusive use of the surface of the
land, and the condemnation is made
on the theory that this use of the sur-
fuce will be perpetual. Therefore,
unless it appears that the reversionary
right of the land owner is of some
value, as for instance by reason ofthe
land being underlaid by ccal or min-
eral, it is not error to disregard such
reversionary interest and assess the
damages at the market value of the
property taken: Hollingsworth v.
D M & St L. R. Co., 19 N W.
gézsp., 325; Cunmins v. Same, 19 1d.,

The company may take, remove
and use for the construction and re-
pair of its railway and appurtenances
any earth, gravel, stone, timber or
other materiul on or from the land
condemned, and is not limted as to
the quantity of such materials to be
used in the construction and repair
of its road. The limitation to so
much as is necessary implied under
this section relates to the quantity of
land to be taken: Winkleman v. D.
M. N W. R, Co.,17T N.W. Rep., 82.

Where the compensation for the
right of way has not only been agreed
upon but also paid to the land owner
by the corporation, and he has con-
veyed the right of way, proceedings
to condemn such right of way can-
not be instituted, and would be en-
tirely void for want of jurisdiction:
C.B. & St. L. R. Co. v. Bentley, 17
N. W. Rep., 668.

An action will not lie upon an
award of a sheriff’s {'ury for damages
for right of way unless the right of
way has been entered upon and ap-
propriated. And where a portion of
plaintiff 's land was included in the
right of way condemned, but the
road was not actually constructed
over any portion of his land, and
the same remained fenced and
was not entered upon, held, that an
appropriation did not appear and ti-
tie to the right of way did not pass
to the company until it had made
payment. If it enters before pay-
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ment it is & trespasser and may be
held liable in damages as for a tort:
g;zmick v.C.B. & St. L. R.Co., 58-

Incidental injury from smoke and
dust and the noise of moving trains
does not give a cause of action where
there is no other injury to %hich the
injury of smoke, etc., is incident:
Ibid.

By § 464 this method of assessing

Sec. 1247. v

The notice mnst name the person
whose land bas been taken or affected.
It is not sufficient that it is directed
to all other persons having an inter-

damages is made applicable to dam-
ages caused to the abutting owner
from the constraction of o railway
through the streets of a city, but
such proceeding can be instituted
only by the;company, not by the prop-
erty owner, who may have his action
for damages without regard to this
method of eassessment: Mulholland
v. D.M.0A. & W. R. Co., 60-740.

336,

est in the property described: Birge
v. Chicago, M. & St. P. R. Co., 18
N. W. Hep., 878.

337.

Sec. 1249.
Applied: Cummins v. Des Moines &

Sec. 1252.

Where the damages allowed on the
appeal are less than those awarded
in the assessment, in the absence of
any showing that either party has

Skc. 1253.

The recording of the award, if done
by mistake, does not pass any title to
the company 8o as to raise an implied
contract to pay the amount of the
award; certainly not until the fact of

| St. Louis R. Co.,19 N.W. Rep., 268.

made an offer, the costs should be
apportioned: Noblev. D. M. & St.
L. R. Co.,17T N. W. Rep., 26.

company and 1t has had a reasonable
time to correct it: Dimmick v. C.
B. & 8t L. BR. Co., 58-6317.

338.

Sec. 1254.

The provisions allowing changes
of venue in civil actions are appli-
cable on the trial of the appeal:
Whitney v. Atlantic Southern R’y
Co., 53-651,

A person not a party to the pro-
ceedings, although interested in the
property, cannot appeal. Such per-
son might, perhaps, make himself a
Earty before the commissioners, but

e cannot make himself a party
merely by appealing. Whether the
notice by publication provided for in
§ 1247, in a proper case, would make
all persons interested parties so that
any such could appeal, quere: Con-
nablev. C., M. £]St. P. R, Co., 60-217.
C.R,I F,.& N. W, R. Co. v.C.,
M. & St. P. R. Co., 60-35.

The sheriff is not a party to the
condemnation proceeding and is not

disqualified from serving notice of
appeal therefrom: C. ., I. F'. & N.
W.R. Co.v. C,M &St P.R. Co.,
60-35.

Where the assessmeni covers the
entire damage to two contiguous
tracts, used together and owned by
the same person, an appeal cannot
be taken from the assessment as to
one tract only: Ibid. .

As the party has by this right of
appeal an adequate remedy against
any irregularities that may occur in
the proceeding, or any injustice
which may be done him in the award,
if he has personal notice of the pro-
ceeding, this remedy is exclusive as
to all such matters, and he cannot
rely upon irregularities as & ground to
restrain the construction of the road
in accordance with such proceedings:

the mistake has become known to the
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Phillips 0. Watson, 18 N. W. Rep.,
659

Although an appeal from an assess-
ment in favor of joint owners can-
not be taken by one without joining
the other in the appeal (C., R. I. &
P. R, Co. v. Huge, 30~13), yet the

Skc. 1255.

Interest on the assessment does not
begin to run from the time ot assess-
ment, but only from the time of tak-

Skc. 1257.

In assessing damages on appeal

the court will allow interest from the

time of taking possession: Hays v.

Skc. 1258.

If appeal is taken from the award
to the circuit court and the damages
awarded are greater than were al-
lowed by the commissioners, a com-
pany desiring to appeal to the
supreme court’ must deposit the

18 G. A,, Ch. 13\

This statute, at least in so far as it
applies to cases where the right of
way is taken, as provided, for the
purpose of promoting the safety of
the traveling public, 18 not unconsti-

owner may take such appeal without
joining a mortgagee therein, al-
though an award has been made in
favor of the owner and mortgagee
jointly: Lancev. C., M. & St. P. R.
Co., 57-636.

ing possession: Haysv. C., M. & St.
P.R. Co., 19 N. W. Rep., 245.

C,M. & St PR Co, 19N. W.
Rep., 247; Noble v. D. M. & St. L.
R. Co., 17T N. W. Rep., 26.

339.

amount with the sherift, and is not
relieved from the obligation by giv-
ing a supersedeas bond: Doicning v.
Des Moines Northwestern R. Co., 18
N. W. Rep., 862.

tutional as authorizing the taking of
private property for other than a
public purpose: Reuschv. C., B. & Q.
R. Co., 57-687.

340.

Skc. 1260.

A portion of a line may become | not, is a question of fact: Central

abandoned within the meaning of
these provisions; whether it is so or

Iowa R'y Co. v. Moulton and Albia
R. Co., 07-249.

841,

r [19G. A, ch., 122, strikes from 15 G. A., ch. 47, § 1, the words, ““at such
place of crossing, '’ which the latter act added to this section.]

Sec. 1262.

As this section gives a railway com-
pany the right to raise or lower high-
ways, ete., at crossings, an indict-
ment charging the company with ob-
structing the public highway with
digging, ploughing and scraping
such highway, throwing up embank-
ments, and making excavations

across, along, in, or upon the high-
way at points where the railroad
crosses such highway, does not state
facts sufficient to constitute the erime
of obstructing the highway: State r.
20998 & P. R. Co., 19 N. W.Rep.,
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342,

Skc. 1268.

The duty of the company to con-
struct a private crossing in a proper
case is one which may be enforced by
mandamus. Facts held sufficient to
justify the owner in requiring a cross-
ing at a particular point: Boggs v.
C..B. & Q. R. Co., 35.

The company is liable, under
§ 1289, for injury to animals resulting
from defects in gates at private cross-
ings. Such gates are a part of
the fences which it is required to

maintain: Mackie v. Central R. of
Towa, 54-540.

If, by reason of the act of the land-
owner 1n wrongfully removing a gate
at a private crossing on his land, stock
of a third person gets upon the track
and is injured, and the company is
held liable therefor, it may recover
from such landowner the amount
which it has bezn compelled to pay:
C.d& N. W.R.Co.v. Dunn, 53-619.

344,

15 G. A., Ch. 34.

A road or way established under
the provisions of this statute is a pub-
lic way in the sense that the public
may use and enjoy it in the manner
in which roads and highways are or-
dinarily used by it, and that the
mine owner who procured it to be
established must use the special
ﬁgiiege which the act confers on

im in such a way as not to destroy

this right of the Eublic or prevent its
enjoyment, and the statute is there-
fore constitutional. Nor can the
construction of the railway in accord-
ance with these provisions be en-
joined on the ground that it prevents
the owner of the land from construct-
ing a railway thereon for his own
use: Phillips v. Watson, 18 N, W,
Rep., 659.

346.

Sgc. 1278.

For similar provisions, see § 1300.

348.

Sec. 1288.

‘Where a railroad is constructed
across unimproved or uninclosed
land, and the land is afterwards im-
proved or inclosed, the railway com-
pany is under obligation to construct
cattle-guards just as it would have
been under of:liga.tion to do if the
land had been inclosed at the time
the rond was constructed: Heskett v.
W., St. L. £ P. R. Co., 61-467.

The term cattle-guard as here used
imports a guard or protection ex-
tending the whole width of the right
of way. The owner is under no ob-
ligation to construct a fence up to
5}111$d track upon the right of way:

‘Where a railway impinged upon a
highway some twenty rods from the
place where it finally crossed it, held,.
that all the intervening highway was
not to be deemed a part of the cross-
ing, within the meaning of this sec-
tion: Beatty v. Central lowa R. Co.,
58-242.

This section is imperative, and the
court will not engraft an exception
upon it, relieving a company from
obligation to putin a cattle-guard on
the ground that it is mot fit, proper
and suitable to do so, in a particular
glzisse: Mundhenk v. C. I. R, Co., 57~

850.

Skc. 1289.

This section, authorizing the re-

RuNNING AT LARGE.—An animal

covery of double damages, is constitu- { which had escaped from its own-r,
tional: Welshv. C., B. & Q. R. Co., | with bridle and halter on, held to be

53-632.

“‘running at large "’: Ibid.
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A team of horses hitched to a
wagon and which have escaped from
the control of their owner, are within
the terms of this statute * live stock
running at large:"’ Inman v. C., M.
& 8t. P. R. Co., 60-459.

Contributory negligence on the
part of the owner not amounting to
willful act, will not defeat his right
to recover under this rtatute: Ibid.

A suckling colt may be considered
as running at large within the pro-
visions of this section, although its
mother is under the control of the
owner: Smithv. K. C., 8t. J. & C.
B. R. Co., 58-622.

The mere fact that the owner by a
voluntary act exposes the animal to
danger, will not necessarily make the
act willful. Ifit was fora Fawful pur-
sose and the danger was merely nci-

ental it should not be considered so:
Ibid.

FarLure 1o FENCE OR REPAIR.—
Liability to douhle damages attaches
upon failure fo repair as well as fail-
ure to tence in the first place: Ben-
nettv. W., St. L. & P. R. Co., 61-
353.

It is error to instruct the jury that
the company would be liable if it
failed to erect and maintamn a fence
sufficient to keep cattle from its right
of way, and the cattle were injured
by reason of such failure, The jury
must be allowed to consider whether
the defect in the fence was occasioned
by want of repair, and if so, whether
the company had discovered that it
was out of repair, or should have dis-
covered it in the exercise of reasona-
ble care, and had had a reasonable
time afterward to make the repair:
Brentnerv. C., M. & St. P. R. Co.,
58-825.

An instruction to the effect that
defendant was not liable unless there
was neglect in failing to repair the
fence within a reasonable time after
notice of the defectiva condition,
held, proper, as the jury must have
understood therefrom that the burden
of showing neglect rested upon the
party seeking to recover: Dunn v.
C. & N. W. R, Co., 58-674.

The allegation that the road is un-
fenced at the time of the acoident is
supported by proof of the removal or
destruction of the fence before the ac-
cilent: Fritze. K. C,, t.J. & C, B.
R. Co., 81-323,

Where the fences are swept away
by a flood, failure to rebuild them
within two months, or until after the

road was repaired and operated,zeld,
suflicient to render the company
liable: Ibid.

Evidence of the condition of the
fence subsequent to the time of the
injury, is admissible only where it isl
shown that there had been nochange
in the condition: Brentuner v. C,, M.
& St. P, R. Co. 53-625.

Under particular facts, held, that
it was not sufficiently shown that in-
jury to stock resulted from defect in
the gate through which they escaped
upon the track: Bothwell v. C., M.
& St. P. R, Co., 59-192.

The duty to maintain gates at pri-
valo crossings is a purt of the duty to
fence, and the company will be liable
for éama.ges to stock injured by
reason of failure to construct, or keep
in repair, such gates: McKinleyv. C.,
R.I. & P. R.Co., 47-16; Mackie v.
Central B. of lowa. 54-540.

Hicaway CrossiNgs—STATION
Grounps.—Evidence considered and
held sufficient to show that the animal
killed was struck at a high-way
crossing and not in the field where
the marks of blood were found: Sul-
litan v. W., St. L. & P. R. Co.,
58-602.

In a particular case held, that an
instruction that it the animal killed
was the property of plaintiff, was
running at large, and was injured by
defendant outside of the station
grounds, plaintiff would be entitled
to recover, was erroneous, it not ap-

earing but that the animal might
Eave been killed at some point out-
side of the station grounds where
defendant had no right to fence:
Smithv. K.C.,St.J. & C. B. R. Co.,
58-622.

Where it appeared that stock was
killed one nnS one-fourth miles from
a s'ation, held, that it might be pre-
sumed that the place at which it was
killed was not within depot grounds
in the absence of any evidence upon
the question: Smith v, C., M. & St.
P. R, Co., 88-512,

A railroad has the right to fence
within the corporate limits of a town
so far as it extends through lands sit-
nated beyond streets or other high-
ways, and it will be liable in double
damages for injuries to stock at such
places: Coylev.C., M. & St. P, R,
Co.. 1T N. W. Rep., T71.

The fact that a party knowingly
allows his animals to be upon and
to frequent the depot and station
grounds where the company is not
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required to fence, does not necessarily
constitute contributory negligence so
us to defeat recovery for such unimals:
Miller v. C. & N. W. R. Co., 59-707.

‘Where animals are running at
large in violation of a city ordinance,
and come upon the track, they are
trespassers, and the company owes
no duoties with reference to them and
is not liable for injuries received by
thew, even though occasioned by a
train running at greater speed than
eight miles per hour, 1t not appearing
that such improper speed was wanton
or reckless: Van Hornv B., C. R.
& N. R. Co., 59-33; Same v. Same,
18 N. W, Rep,, 679.

Where it was shown that the train
ut the time of entering upon depot
grounds was running faster than
eight miles an hour, but that its
speed was subsequently reduced so
that at the time the stock was injured
it had almost stopped, keld, thut the
verdict against the defendant com-
pany for the injury of the stock was
‘not unsupported by the evidence, as
the jury were authorized to find that
the train would have been stopped
entirely if it had entered the ground
at a speed not exceeding tbe lawful
rate: Milierv. C. & N. W, R. Co.,
59-707.

AFFIDAVIT AND NoTICE.—Evi-
dence of service of affidavit and

. notice in a particular case, held, not
sufficient to support a judgment for
double damages: Keyser v. K. C., St.
J. & C. B. R. Co., 56-440.

A return, stating the service of the
notice here provided for upon a cer-
tain person, ‘‘being the station agent
of said road, ’&c., held, sufticiently to
show service upon a station agent
*-employed in the management of
the business of the corporation'’:
Welsh v. C., B. & Q. K. Co., 53~
632; Schlengener v. C., M. & St.P,
R. Co., 61-235.

The original notice and affidavit of
the loss which have been served upon
defendant’s agent, are not evidence
of such service in such sense that
notice upon the defendant to produce
them must be shown before other
evidence thereof can be introduced to
show double liability of the company:
Brentner o, C., M. & St. P. R. Co.,
58-623; Smith», K. (., St.J. & C.
B. R, Co., 58-622,

It is not necessary that the affida-
vit designate the place of the injury:
Mundhenk v. C. I. R. Co., 57-T18,

An amendment to the affidavit for

the purpose of perfecting the juraut
may be allowed but the company will
not become entitled to thirty days af-
ter the amendment, in which to pay
the claim to escape d uble damages,
where it is clear that there was a
bona fide attempt on the part of the
owner to bring himself within the
provisions of the statute and 1t was
80 understood by defendant: Ibid.

Service of the affidavit may be
made by the claimant, or any oth-
er a;rson: Ibid.

hether proof of service of notice
and affidavit upon the company can
be made by an ex parfe affidavit,

ucere: Brentner v, C., M. & St. P,

. Co., 58-625,

An action for double damages may
be maintained in the courts of this
State for un injory occarring in
another State which has a statute
authorizing the recovery of such
double damages: Boice v. Wabash
R. Co., 18 N. W. Rep., 673.

Firrs.—Whether in an action un-
der this section, for damages caused
by fire set out by the company's en-
gines, the defendant is required to
show his freedom from contributory

‘negligence, quere: Ormond v. Cen-

”-;’ZL Iowa Railieay Company, 58~
742.

In an action against the company
for damages from fires set out by its
engine, it is proper to prove that
other fires were set out by the same
engine on the same trip: Slossen v.
B.,C. R. & N. R. Co., 60-215.

Whether in such an action the
right to recover would be affected in
any manner by proof of plaintiff's
contributory  negligence, gquare:
Ibid. )

Whether a failure of the land
owner to plough around stacks ot
grain to protect them from fire would
amount to contributory negligence,
would be a question Yor the jury:
Ibid.

The party from whose land the
right of way i3’ taken would not be
negligent, as & matter of law, in sow-
ing wheat upon the right of way
and allowimg the stubble to remain
there after the wheat was removed:
1bid.

The company whose engine sets
out the fire is hable for the damages
resulting, although it 1is operat-
ing a line owned and used by
another company, and the fire origi-
nates on the right of way by reason

of combustible matter ullowed to ac-
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cumulate thereon by such other com-

an
P ﬁe fac t of an injury resulting from
fire caused by sparks escaping from
an engine, is by this section made
ma facie evidence of negligence.
zl)‘hu evidence may, however, be re-
butted by the deaandant the eﬁ'ect
of the statute being sme 'y to change
the burden of proof. As to whether
the rebutting evidence by defendant,
showing due care, etc., onits part, is
sufficient, is & questlou for the jury
and not for the court: Babcock v.
C. & N.W.R.Co., 13 N. W. Rep.
740; and on rehea.rmg, 171d., 909
In an action by the tenant to re-
cover value of crop deatroyed bya
fire set out by the company's engines,
it appeaving that plaintiff did not pay
cash rent, held, error to refuse to
allow plamtlﬁ' to be cross-examined
as to whether he wasto give a share
of the grain for rent: Ormond v,
Central Iowa Railway Co., 58-742.
As the body of this section in
which the penal provision as to
double damages is contained, was en-
acted in 1862, and the provision re-

specting the speed of trains upon
depot grounds was added in 1873,
and as it does not clearly appear it
was intended that the provision as to
penalty contained in the original sec-
tion should apply to the last named
provision, held, that the section
would not be so construed as to
authorize the recovery of double
damages for injury to stuck on depot
grounds caused by negligence in oper-
ating trains thereon at an illegal
rate of speed: Miller 0. C. & N. W.
R. Co., 59-707.

MrscELLANEOUS.—Where & com-
pany is compelled to pay for injuries
to animals of a thmfperson, which
have got upon the track through a
gateata Eriva.te crossing. wrongfully
removed by the landowner for whom
the gate was consiructed, it may
recover from such landowner the
amount so paid: C. & N. W, R.
Co. v. Dunn, 59-619.

To entitle a plamntiff to recover for
injury to an animal, he must intro-
duce proof of ownershlp Welsh v.
C., B. £ Q. R. Co., 53-632.

-

357.

Sxc. 1307.

Plaintift’s petition stated that he
was a detective employed by the agent
of a railroad to proceed to a certain
point on the track and endeavor to de-
tect parties who had been guilty of
placing obstructions on its track, and
was directed to proceed alonsz the
track of the road to that point and
commence his search; that on the
way he became prostrated by the heat
and was injured by a passing train,
through negligence of the engineer.
Held, that under the averments of
the petition, the detective and the
engineer were co-employes, and that
the plaintiffwas engaged in the oper-
ation of the railroad in such sense as
to be entitled to the benefit of these
provisions: Pyne v. C., B.& Q. R.
Co., 54-223.

To entitle an employe of a rail-
road company to recover for personal
injuries, 1nflicted through the negli-
gence of a co-employe, it must be
shown that his employment was con-
nected with the operation of the rail-
way; and where it appeared that

laintiff was a section hand and was

‘injured by the negligence of a co-em-

ploye while engaged in loading a car,
held, that it did npot sufficiently ap-

pear that his employment was of such
character as to entitle him to recover:
Sénith v. B.,, C. B. & N. R, Co., 59
73.

‘The fact that an employe of a
railroad company is the foreman of a
crew of workmen with power to
direct the men under him in their
work and to hire and discharge them
at will, does not prevent his being a
co-employe with such workman,
within the meaning of this section,
and he may recover for injuries re-
ceived from the negligence of the men
in his employ: Houser v. C., R.I. &
P. R. Co., 60-230.

An empolye whose duty it is to
open and close the double doors
across the track at the round house,
and do other work about the round
house, is not 8o engaged in the dan-
gerous and hazardous business of
operating a railway as to be entitled
to recover from the company for in-
juries received from the falling of
such door from its hinges caused by
the negngence of a co-employe:
Malonev. B.,,C.R. & N. R. Co., 61-
326.

A receiver who is managing a rail-
way under the direction of a court, is
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within this section and may be
charged, and a recovery obtained
against him, as a person operating a | pointed should so direct: Sloan v.
railway. And though his liability | Central Jowa R. Co., 16 N. W. Rep.,
could not be personal, a judgment | 331.

against him migh{ be satisfied

out of the {:)roperty in his hands
if the court by whom he was ap-

AFrtrR SEc. 1307.
SBIGNALS AT CROSSINGS.

[Twentieth (General Assembly, Chapter 104.]

SecrioNn 1. A bell and a steam whistle shall be placed gen ana steam
on each locomotive engine operated on any railway in this state, Whistlc on
and said whistle shall be twice sharply sounded at least 60 rods locomotive.
before a highway crossing is reached, and after the sounding of Whistle blown
the whistle the bell shall be rung continuously until the crossing erossings. -
is passed, provided, that at street crossings within the limits of provisy as to
incorporated cities or towns the sounding of the whistle may be it and
omitted, unless required by the council of any such city or town;
and the company shall also be liable for all damages which shall
be sustained by any person by reason of such neglect.

Skc. 2. Every officer or employe of any railway company who omcers ana
shall violate any of the provisions of this act shall be punisbed by gmnloves
fine, not exceeding one hundred dollars, for each offense,

STOPPING AT RAILWAY CROSSINGS.

[Twentieth General Assembly, Chapter 163.]

SecrioNn 1. All trains run upon any railroad in this state Trains shall be
which intersects or crosses, or is intersected or crossed by any }’Jﬁ“:g:,;‘;“
other railroad upon the same level, shall be brought to a full stop, crossings.
at a distance not less than two hundred feet, nor more than eight Distauce.
hundred feet from the point of intersection or crossing of such
road, before such intersection or crossing is passed by any such
train.

Skc. 2. Every engineer violating the provisions of the pre- pepaity: s100
ceding section shall for each offense forfeit one hundred dollars for school
to be recovered in an action in the name of the state of Iowa, for
the benefit of the school fund, and the corporation on whose road Road to forfeit
such offense is committed shall forfeit for each offense so com- &200.
mitted the sum of two huadred dollars, to be recovered in like
manuer. ‘

363,
15 G. A., Ch. 68.

This statute determines the charges

objection or protest prior to {he pay-
which shall be considered excessive,

ment made 1n excess of reasonable

but the injured party may waive the
tort created by statute, and sue upon
his implied contract raised by the
law whereby the carrier is obligated
to repay to the consignee or consignor
of the property all sums exacted in
excess of reasonable compensation.
Plaintiff need not show that he mude

compensation: Heiserman v. B., C
R. & N. R. Co., 18N. W, Rep.. 903.

In such cases the action would not
be barred in two years under the pro-
vision relating to suits to recover a
stutute penalty, but would stand on
the same footing as any action on
implied contract: Ibid.
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364.
17 G. A, Ch. 77.

ENFORCEMENT OF ORDERS AND REGULATIONS OF BOARD OF RAIL-
ROAD COMMISSIONERS.

[Twentieth General Assembly, Chapter 183.]
cireuitand - Sgerion 1. The circuit and district courts of this state shall
District court T o . .
10 enforce de- have jurisdiction to enforce, by proper decrees, injunctions and
grees of R- R orders, the rulings, orders and regulations affecting public right,
ers. made or to be made by the board of railroad commissioners, such
as are now, or may hereafter be, authorized to be made by them
for the future direction' and observance of railroads in this state.
{)’;"ggﬁﬂg‘b " The proceedings therefor shall be by equitable action in the name
action and in- of the state of Iowa and shall be instituted by the attorney
:‘gl'y‘f‘g‘gnt_’y general, whenever advised by the board of railroad commis-
sioners that any railway corporation, or person operating a line
of road in this state, 18 vio{;ting and refusing to comply with
any rule, order or regulation made by such board of railroad
commissioners, and applicable to such railroad or person. It
Court shallre- ghall be the duty of the court in which any such cause shall be
qu re issue adi . .
made up at  p ‘nding, to require the issues to be made up at the first term of
first term, the court to which such cause is brought, which shall be the trial
term, and to give the same precedence over other civil business.
Order of court. T the court shall find that such rule, regulation, or order is rea-
sonable and just, and that in refusing compliance therewith said
railway company is failing and omitting the performance of any
public duty or obligation, the court shail decree a mandatory and
perpetual injunction compelling obedience to and compliance with
uch rule, order, or regulation by said railroad company, or other
person, its officers, agents, servants and employes and may
grant such other relief as may be deemed just and proper. All
}:ﬂﬁ:%gf violations of such decree shall render the company, persons,
ished by fine Officers, agents, servants and employes who are in any manner
ani fmprison- jpgtrumental in such violations, guilty of contempt of court, and
the court may punish such contempt by fine not exceeding one
thousand dollars for each offense, and may imprison the person
guilty of contempt until he shall sufficiently purge himself there-
Bﬁ:ﬁﬁhﬂu from. And such decree shall continue and remain in effect and
force. be enforced until the rule, order or regulation shall be modified
or vacated by the board of raiiroad commissioners.
Court shall en-  Sgc. 2. Whenever a decree shall be entered against a railroad
fer Judgment compauny or person under section 1, the court shall render judg-
ment for costs, including a reasonable attorney’s fee for counsel
representing the state in said case, and said judgment shall be
enforced by execution.

366.
Sxc. 8.
[19 G. A., ch. 146, amends this section by enacting the following:]
SecrioNn 1. The executive council shall, on or before its annual
meeting on the second Monday in July in each year, determine
the amount required to be paid by each railroad company to meet
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the sum certified to by the board of commissioners, and shall
levy the same upon the property of the railroad companies in the
state, and shall notify each company of the said levy, and said
tax shall be paid by the railroad companies into the state treas-
ury.

’ésc. 2. The taxes levied under the provisions of this chapter
shall be due and collectible as provided by section 5, chapter 59,
acts of 17th general assembly.

| 367.
Sec. 11.

Under a section somewhat similar | making diseriminations against him
to this in its provisions (15 G. A., ch. | in charges, to show not only that the
63, § 10, now repealed), held, that | charges were ** for a like service from
the burden was upon a plaintiff su- | the same place,” but also that they
ing under that act for the penalty | were *‘ upon like condition:" Pazon
provided for violation thereof by |o. IUl. Cent. R. Co., 56427,

369.
16 G. A., Ch. 123.

[lBy 20 G. A., ch. 120, township trustees are authorized to employ counsel
in litigation to which they are made parties concerning their right or duty
to levy taxes. which have bheen authorized upon express conditions: See
that act in supplement to page 89.]

The expenses of township elections | able to the county: McBride v. Har-
to vote aid to railroads are not charge- | din Co., 58-219.

[This act is now repealed by the following:]
TAXES IN AID OF RAILROADS.

[Twentieth General Assembly, Chapter 159.]

Secrron 1. Chapter 123 of laws of the sixteenth general
assembly and chapter 87 and 173 of the laws of the seventeenth cnap. 123,166,
general assembly and chapter 192 of the laws of the eighteenth A: haws v
general assemby and chapter 102 of the laws of the nineteenth A: Chap. 1,
general assembly are hereby repealed and the following is en- }3_,‘;1,,““ Chap.
acted instead thereof. amended.

Sec. 2. Taxes not to exceed five per centum on the as-
sessed value of any township, incorporated town or city may be Taxes notto
voted to aid any railroad company which is or may become in- g’e‘ﬁf“l?nﬁn‘l’ﬂ;
corporated under the laws of the state of Jowa, to aid in the con- be voted.
struction of & projected railroad within this state as hereinafter
provided.

Sec. 3. Whenever a petition shall be presented to the coun-
cil or trustees of any incorporated town or city, or the trustees putiesof
of any township signed by a majority of the resident freehold tustees or
taxpayers of such township, incorporated city or town asking presentation
that the question of aiding uny .railroad company incorporated ©°f petition.
under the laws of the state of Towa in the construction of a pro-
jected railroad within this state be submitted to the voters there-
of, it shall be the duty of the trustees or council of such incorpo-
rated town or city or trustees of such township to immediately

give notice of a special election by publication in some news-
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Notice shall
specity.

Form of ballot,

Duty of re-
corder or
clerk,

Exprense to be
paid by raii-
road company.

Duty of board
of supervisors.

paper published in said incorporated town, city or township if
any be published therein, and if not, then in some newspaper
published in the county if any such there be and also by Eosting
copies of said notice in five public places in such township, in-
corporated city or town at least ten days before said election
which notice sgall specify the time and place of holding said
election, the name of the company and the line of the road pro-
posed to be aided, the rate per centum of the tax to be levied,
whether one-half of said tax shall be collected the first year and
one-half the following year, or the whole thereof to be collected
in one year, the amount of work required to be done, and when
and where the same shall be done, to what point said railroad
shall be fully completed and any other conditions which shall
be performed hefore such tax or any part thereof shall become
due, collectible and payable, and in no case shall such tax be-
come due, collectible or payable until such railroad is fully com-
pleted according to the conditions in said notice. Atsuch election
the question of taxation shall be submitted. The form of the bal-
lots shall be “for taxation ” and ¢ against taxation” and if a ma-
jority of the votes polled be  for taxation ” then the recorder of
the incorporated town, city or township clerk or clerk of election
shall forthwith certify to the county auditor the result of said
election, the rate per centum of tax thus voted, the year or years
during which the same is to be collected, the name of the company
to which voted, and the time, terms, and conditions upon which
the same, when collected, is to be paid to the railroad company
under the conditions and stipulations in said notice, together with
an exact copy of the notice under which the election was held,
which the county auditor shall at once cause to be recorded in
the office of the recorder of deeds of the county; and the expense
thereof and of publishing said notices and all the expenses of
said election shall be paid by the railroad company to which it
is proposed to vote said tax. When such certificates shall
have been made and recorded the board of supervisors of the
county shall, at the time of levying the ordinary taxes next

-following, levy such taxes as are voted under the provisions of

Collection of
taxes.

Notice must
conform to
petition.

this act as shown by said certificate, and cause the same to be
placed on the tax lists of the proper township, incorporated city
or town, indicating in their order thereupon when and in what
proportion the same are to be collected and upon what conditions
the same are to*be paid to the railroad company, a certified copy
of which order shall accompany the tax lists. Said taxesshall be
collected at the time or times specified in said order in the sume
manner and subject to the same laws after they are collectible as
other taxes, or as may be stated in the petition and notices for the
election.

Sec. 4. The stipulations and conditions contained in the said
notices must conform to those set forth in the petition asking the
election, and the aggregate amount of tax to be voted or levied
under the provisions of this act in any township, incorporated
town or city shall not exceed five per centum of the assessed
value of the property therein respectively.

Sec. 5. The moneys collected under the provisions of this act
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shall be paid out by the county treasurer to the treasurer of the Maney to be
railroad company for whom the same was voted upon the orders Paid out: how
of the president or managing director thereof at any time after )
the trustees of such township, or trustees or council of such in-
corporated town or city voting said tax, or a majority of them,

shall have certified to the county treasurer that the conditions

required of the railroad company and set forth in the notice for

the special election at which the tax was voted have been com-

plied with, and said township trustees, or trustees or council of Duties ot
such incorporated town or city shall make said certificate when [fisiees and
the said conditions have been complied with sufficiently to en-

title the said railroad company to the amount ofsuch orders, or

when the said conditions are fully complied with and performed

on the part of the railroad company; but if the costs and expenses

of holding said election and of recording said certificates shall not

have been paid by the railroad company, then the county treasurer puty of coun'y
shall first deduct from the moneys so collected the amount of said treasurer.
costs and expenses and pay the same over to the parties entitled

thereto.

Sec. 6. It shall be the duty of the county treasurer, when re- Treasurer to
quired, in addition to a taxX receipt to issue to each tax payer on !Tue ceriifi-
the payment of any taxes voted under the provisions of this act payer.

a certificate showing the amount of tax so paid, the name of the

railroad company entitled thercto, and when the same was paid,

and the treasurer shall be entitled to charge and receive the sum

of twenty-five cents for each certificate so issued. Said certificates

are hereby made assignable and when presented by any person Certificates
holding the legal title thereto to the president, managing director, 2 suab-c.
treasurer or secretary of the railroad company receiving the taxes

paid as shown by such certificate, in amount showing the sum of

one hundred dollars or more of taxes to have been paid for said

railroad company, said railroad company shall issue or cause to be Raflrond com-
issued to said person the amount of stock of the company desiring Rl shares of
the benefit from said taxes to the amount of said certificate orswck
certificates, and if the taxes paid as shown by said certificate or
certificates amount in the aggregate to more or less than any

certain number of shares of said stock, then the holder of said
certificates shall be entitled to receive the full number of shares

of stock covered by said certificates and may make up and tender

in money the balance of any share of said stock when the certifi-

cates held by him are not equal in amount to one full share of

such stock, the stock for such purpose to be estimated at its par

value, Whenever it shall be proposed in the petition and notice

calling said election to issue first mortgages, bonds, not exceed- First mortgege
ing the sum of eight thousand dollars per mile for a railroad of Ponds
three feet gange and not exceeding the sum-of sixteen thousand

dollars per mile for the ordinary four feet eight and one half inch

gauge, in liea of stock as herein provided, it shall be lawful to

issue said bonds of the denomination of one hundred dollars in

the same manner as is provided for the issue of stock,and in such

case the petition and noticoe shall state the amount of bonds per

mile to be issued, the rate of interest, and the time of payment of

the interest and principal of said bonds.
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Sec. 7. The board of directors of any railroad company re-
Board of . ceiving taxes voted in aid thereof under the provisions of this
lo stockhuld-  act, or those members thereof or either of them who shall vote to
e when. bond, mortgage, or in any manner encumber said road to an
amount exceeding the sum of eight thousand dollars per mile for
a railroad of three feet gauge, or exceeding the sum of sixteen
thousand dollars per mile for the ordinary four feet eight and one
half inch gauge, not including in either case any debt for ordinary
operating expenses, shall begiiable to the stockholders or either
of them for double the amount estimated of its par value of the
stock by him or her held, if the same should be rendered of less
value or lost thereby.
Tntesremain- Sgc. 8. Should the taxes voted in aid of any railroad under
g oty the provisions of this act remain in the county treasury for more
than one year, than one year after the same have been collected, the right to
: them by the railroad company shall be considered forfeited and
the persons who paid the said taxes shall be entitled to receive
back from the county treasurer their pro-rata shares thercof re-
maining, and in all such cases where any taxes have been voted
or levied upon the real or personal property in any township, city
or town in any county in this state to aid in the construction of
any railroad as hereinbefore provided, and the railroad in aid of
which said taxes were voted or levied has not been built or com-
pleted or operated into or through such township, cityor town,
Puty of brard 1t shall be the duty of the board of supervisoms of the county
of jupervisors, where said taxes have been voted and levied and still remain on
ot built. the tax books, to give the railroad company to which the tax was
voted at least thirty days’ notice in writing, to be served like orig-
inal notices, of their intention to abate and cancel such taxes,
and thereupon to cause the same to be canceled and stricken
from the tax books of the county, which cancellation shall remove
all liens created by the levy of said taxes; but the foregoing pro-
visions shall in no manner affect any actions which may now be
pending for the recover{' of any taxes heretofore voted in aid of
any railroads; and in all cases where the railroad company to
Taxes declareq W1OM ANy taxes may have been or may hereafter be voted, neg-
forfified, lects or refuses to receive such taxes or to require or permit the
same to ba collected and certificates therefor to be issued for the
period of one year after such taxes become due and collectible,
and in all cases where any taxes have been heretofore voted in
aid of any railroad and the conditions upon which the same
were voted have not in fact been complied with and the time
in which said conditions were to be fulfiilled has expired, all
such taxes are hercby declared forfeited and canceled and the
county oflivers of the county in which any such taxes shall have
been levied and entered upon the tax books shall enter
cancellation thereof upon the proper couuty records; and in all
cases where any taxes to aid in the construction of any railroad
may hereafter be voted upon the inducement or promise
offered on the part of said railroad company, or any dnly
authorizod agent thereof, for any rebate or cxemption from said
tax or any part thereof, or any agreed price to be paid for the
stock that may be issued in lieu of said tax, or a division of said
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tax or any portion or percentage thereof, with any of the voters
or tax payers as an inducement to procure said tax to be voted,
all such taxes so procured to be voted are and shall be absolute-
ly void.

Skc. 9. Nothing contained in this act shall preclude any tax
payer who may contract with a railroad company for which taxes
shall have been or may hereafter be voted under the provisions
of this act, to pay his tax thus voted or any part thereof in labor
-upon the line of said railroad, or in material for its construction,
or-supplies furnished or money paid for the construction of the
road in pursuance of the terms and conditions stipulated in the
notices of election in lieu of a payment to the county treasurer,
upon presenting to the county treasurer a receipt from said rail-
road company or its duly authorized agent specifying the amount
of such payment, the same shall be credited by the county treas-
urer on his tax in aid of said railroad, with the effect in all re.
spects as though the same was paid in money to the said county
treasurer; and when such receipts have been presented and thus
credited by the county treasurer they shall have the same force
and validity in his settlement with the board of supervisors as the
orders from the railroad company provided for in section four of
this act; and provided, laborers shall have lien upon said tax so
voted in aid of & railroad company for the amount due them for
labor performed in the constraction of said railroad.

Skc. 1.

Whece the validity of such a tax
has been adjudicated in an wuction
a?ainat the treasurer and the board
of supervisors, by parties claiming
the tax, it cannot, in the absence of
collusion or fraud, be again called in

Taxes may be
paid in lnkor
or supplicak

question in an action by a taxpayer
against the treasurer to enjoin its
collection: Lyman v, Faris, 53-498,

Lamb ¢. Anderson, 54-190, fol-
lowed: I. M. & N. P.R. Co.v,
Schenck, 56-623.

870.

Skc. 2.
Where the certificate herein re-
quired did not contain the conditions

provided for, except by reference to
the notice of election attached as ex-

made by one resolution: Woodworth
v. Gibbs, 61-503,

The action of the board inmaking
the levy is not judicial but purely

hibit thereto, held, that such certifi-
cate was insufficient: M. & 1. 5. R.
Co, v. Hiames, 53-501.

A levy of taxes in different town~
ships is to be considered as distinct,
even though such separate levies nre

ministerial; their action in s0 doing
muy be questioned 1n a collateral pro-
ceeding, and heid void for want of
power to do it at the time it was
done: Seatt v, Union Co., 19 N. W,
Rep., 667.

871,
Sgc. 3.

. A township, incorggrated town, or {by the stalute ceases upon the lewy
city, having, under this statute, voted | of taxes to that amount. But this is
taxes to the amount of five per cent- | not to be understood as applicable to
um upon its taxable property in aid | cases where taxes duly levied have
of one or more railroads, cannot im- | been abandoned or become uncollect-
pose another tax upon property for lible. An increase in value of tnxable
that purpose. The power conferred | property mfter levy of the five pur
6
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For neglect or

refusal to re-

ceive tax when
due, or permit

it 10 be pald.

centum of taxes, does not confer the
power to make an additional levy:
Dumphey v. Supervisors of Hum-
boldt Co., 58-273.

A per centum of taxes levied under
a prior act, providing for taxation in
aid of a railroud, even though such
prior act contained the same limita-

| tion as to amount contained in this
section. cannot be considered in de-
termining whether the limit fixed in
this act has been exceeded. This
limit«tion applies only to taxes levied
under this act: Scott v. Union Co.,19
} N. W. Rep., 667,

i

372.

Sec. 7.

Under 13 G. A., ch. 102, § 3, con-
taining provisions similar to those of
this section, held, that the county
had no interest in the tax collected;
that it was to be paid to the county
treasurer, and in proper case should
be refunded by him without any war-
rant or order of the board of super-
visors; that in case of misappropria-

Skc. 8.

Such receipts as are herein contem-
plated are not obligations to pay
money, but are in the nature of ad-
vance receipts, to be presented to the
county treasurer in payment of taxes.
No action thereon against the rail-

tion by the county treasurer, the loss
would not fall upon the county; and
that the claim of plaintiff for the re-
funding of his proportion of the tax
forfeited was strictly against the
fund, and not against the county:
Barnes v. County of Marshall, 56—

120

road company, or an assignor of such
instrument, can be maintained there-
on, at least until d¢mand has been
made on the treasurer that they be
received for taxes: Lislev. I. M. &
N. P.R. Co., 54499,

17 G. A, Ch. 173.
[Thir act is repealed by 20 G. A, ch. 159: See that act in supplement to
page 369. }

373.
18 G. A,, Ch. 192.
[Thir act is repealed by 20 G. A., ch. 159:
page 369.]

See that act in supplement to

CANCELLATION OF RAILROAD AID TAXES.

[Nineteenth General Assembly, Chapter 102.]

Sectiox 1. In all cases where taxes have L:een or may hereafter
be voted and levied upon the property of any township, city, or
town in any county in this State, lor the purpose of aiding in the
construction of any railroad, under and by virtue of the laws au-
thoriziug and permitting the voting and levying of such tax, and
when the railroad company to whom such taxes have been or may
hereafter be voted has complied with the terms and conditions
upon which such aid or tax was or may hereafter be voted, and
when such railroad company, by reason of the compliance with
the terms and conditions on which such tax was voted, is entitled
to receive the same and have such tax collected and paid, neg-
lects or refuses to receive such taxes, or to permit the same to be
paid and collected and certificates issued, as provided by law, for
the period of six months after such tax is due and payable, such
railroad company shall forfeit all their right to such aid or tax;
and the board of supervisors of the county in which such aid or
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tax was or may hereafter be voted and levied shall cause such tax
to be abated and canceled on the tax-books of such county: Pro-
vided, that in all cases where taxes have been heretofore voted in
aid of the construction of any railway it shall be the duty of the Notice.
board of supervisors, before causing the cancellation and abate-
ment of such tax, to give the railroad company to whom the tax
was voted at least thirty days’ notice in writing of their intention
to abate and cancel such tax, such notice to be served like orig-
inal notices.

[This act is repealed by 20 G. A., ch. 159: See that act in supplement to
page 369.]

UNION RAILWAY DEPOTS.

[Twentieth General Assembly, Chapter 139.]

Secrion 1. In order to facilitate the public convenience and persons and
safety in the transmission of freight and passengers from one g‘r‘;‘t';‘g;lg‘g'ay
railway to another and to prevent unnecessary expense and incon- organize for
venience attending the accumulation of a number of stations in IS ﬁ;,mg“r
one place, authority is hereby given to any number of persons union depots.
or any number of railway corporations or both persons and rail-
way corporations to form themselves into a body corporate under
the general incorporation laws of this state relating to corpora-
tions for pecuniary profit for the purpose of acquiring, establish-
ing, constructing and maintaining at any place in this state union
station houses or depots for freight or passengers, or for both,
with necessary offices for express, baggage and postal rooms in .
the same or separate buildings, railroed tracts [tracks] and other
appurtenances of such depots. And for that purpose may make
and file for record articles of association in the manner provided ypuy e ary-
for such corporations in this state, and any railroad company op- clea
erating a road in this state or interested in the operation of a
road in this state, whether organized under the laws of this state
or elsewhere, may become stockholder in such’corporation in the
same manner an individugl might. Such articles may provide
for the business of the corporation being conducted under by- Business may
laws to be adogted by the stock-holders, in which case a copy of under by-laws,
such by-laws shall be posted in the passenger or waiting rooms
of the depot and in the office of the company.

Sgc. 2. Every corporation formed under the provisions of power of cor-
this act shall have power to take and hold for the purposes Boraions un-
mentioned in section 1, such real estate as may be deemecd '
necessary by the' railroad commissioners for the location, erec-
tion and construction of their depot and its approaches, which
they may acquire by purchase or by condemnation as provided by
chapter 4, title 10, code of Iowa, 1873, and when condemned and
paid for as thereby provided, such real estate shall belong to the
corporation.

Sec. 3. Such corporation, with consent of the city council of With consent
any city or town in this state in which said depot is located, ma maie "
shall have the right to lay its tracks to make necessary connec- necesary con-
tion with all railways desiring to use such depot upon the streets Hections:
or alleys of said city, and by and with the consent of such city
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council may erect such depot upon or across any such street or
alley, but no railroad track can thus be located, nor can such de-
pot be so erected until after due injury to property abutting upon
the streets or alleys upon which such railway track is proposed .
to be located or such depot is proposed to be erected, has been
ascertained and compensation made in the manner provided for
taking private property for works of internal improvement in
chapter four of title ten of the code, subject to the provisions of
section 464 of the code.

Raitroadsnot . SEC. 4. Nothing in this act contained, or in the articles of

released from
Hability for
damages.

Frection,

Care.

All traina
must stop.

Expensa
apportioned.

incorporation or by-laws, of the corporation herein provided for,
shall in any manner release the railroad companies using such
union depots, tracks or appurtenances from the same liability
for all damages by injuries to persons, stock, baggage or freight,
or for the loss of baggage or freight, in or about said union depot
grounds as if said depot, tracks and appurtenances wholly be-
longed to and were operated by said railroad companies using
the same.

374,

STATION HOUSES AT INTERSECTIONS.

[Twentieth General Assembly, Chapter 24.]

Secrion 1. All railroad corporations shall at all points of con-

" nection, crossing, or intersection with the roads of other corpora-
tions, unite with such corporations in establishing and maintain-
ing suitable platforms and station houses for the convenience of
passengers desiring to transfer from one road to the other, and
for the transfer of passengers, baggage or freight, whenever the
same shall be ordered by the railroad commission; and such cor-
poration shall, when so ordered by the railroad commission, keep
such depot or passenger house warmed, lighted and opened to
the ingress and egress of all passengers a reasonable time belore
the arrival and until after the departure of all trains carrying pas-
sengers on said railroad or railroads; and said railroad companies
so connecting, crossing or intersecting, shall stop all trains at said
depots at said connections, crossings or intersections, for the
transfer of passengers, baggage and freight, wheun so ordered by
the railroad commission, and the expense of constructing and
maintaining such station house and platform shall be paid bg' such
corporations in such proportions as may be fixed by the order of
the railroad commission. Such corporations, connecting or inter-
secting as atoresaid, shall also, whenever ordered by the railroad

Connection of ommission, 80 unite and connect the tracks of said several cor-

tracky,

Penalty,

porations as to permit the transter from the track of one corpora-
tion to the other of loaded or unloaded cars designed for transpor-
tation upon both roads.

Sec. 2. Anyrailroad corporation or company which, after hav-
ing received 90 days’ notice by the railroad commissioners, shall
neglect or refuse to comply with the provisions of section 1 of this
act, shall, for every day such corporations or company fails, neg-
lects or refuses to comply therewith, forfeit and pay the sum of
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twenty-five dollars, which may be recovered in the name of the
State of Iowa, for the use of the school fund of the county where-

in such crossing or intersection is situated, and it shall be the p. 1 vor

duty of the prosecuting attorney of the proper judicial district
to prosecute forand recover the same,

Sec. 1324.

[19 G. A., cb. 104, amends this section by inserting after the word
“ telegraph,’ in the second line, the words ** or telephone.” ]

375.

Skc. 1328.

This does not excuse an operator
from producing the telegrams which
have passed between parties, when
subpeenaed as a witness in an action

between them as to the transaction
to which they relate: Woods 0.
Miller, 55-168.

377,

Sec. 1330.

Where one was afflicted with dis-
ease and cruelly treated by the mem-
bers of his family, so that he was
driven from home, held, that he was
a poor person within the meaning of
this section, although he had proper-
ty which was appropriated and with-
held from him by such family; and

thereflore that the son was liable to
an action by the county for support
furnished to him, and tga.t the coun-
ty, although having the right of ac-
tion against the wife, might waive it
and enforce recovery against the son:
Jasper Co. v. Osborn, 53-208.

379.

Skc. 1350.

The county cannot maintain action | aid furnished: Bremer Co. v. Curtis,
against the pauper or his estate for | 54-72.

Skc. 1352.

Facts considered, as showing the
residence of & pauper and defendant’s
liability for her support: County of
Cerro Gordo v. County of Hancock,
58-114.

A prima facie case of settlement
is made by proving residence, unless
it be proven or conceded that the

party is & married woman, in which

cagse it might be necessary to prove
either that her husband resides in
the same county, or that she is de-
serted by him: Scott Co. v. Polk Co.,
61-616.

This section is applicable to the
case of an insane person who be-
comes & county charge: Jbid.

380.

Sec. 1353.

An insane and crippled pauper re-
moved from one county to another,
and, supported there by the former
county for more than a year, does not

Sec. 1357.

1t does mot follow that because a
person 18 obliged to apply to the coun-
ty for relief where he has no settle-
ment, he should be removed at once
to the county of his setudement, re-
gardless of distance, expense, or oth-

thereby obtain a settlement in the
county to which he is removed : Fay-
ette Co. v. Bremer Co., 56-516.

er circumstances. The county fur-
nishing relief should have a nght of
uction upon the county of the settle-
ment for relief so furnished, without
obligating the supervisors of the lat-
ter county to make an order of re-
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moval; and it should be allowable in
such cases to give notice of such
claim for relief furnished without re-

tice for the order of removal can only
be given by the township trustees or
county supervisors: Scott v. Polk

quiring removal. The county audit- | Co., 61-616.
or may give such notice, but the no-
381.

Sec. 1358.

In the petition in an action by one ! settlement. An averment that plaint-

county to recover from another the
expenses of the support of a pauper,
it must be averred that the defendant
county is the county of the pauper's

Sec. 1359.

The circuit court has exclusive ju-
risdiction of the proceeding here con-
templated, and the district court can-
not obtain jurisdiction thereof by
change of place of trial, even by con-
sent of parties: Cerro Gordo Co.
v. Wright Co., 59-4%5.

The county applied to for relief
may make an order of removal to the
county of the pauper's settiement,
and give notice thereof, or it may
give to the county of the settlement

Skc. 1361.

‘Where a board of supervisors ap-
points an overseer of the poor for a

iff is informed that the pauper has a
settlement in defendant county, is
not sufficient: Winneshiek Co. r.
Allamakee Co., 17 N. W, Rep., 753.

notice that such pauper has become
a county charge. In the latter case,
the county notified is not under obli-
gation to give notice of its intention
to contest the removal; and in case
of an action against it by the county
furnishing relief, to recover for the
relief ro furnished, the circuit court
has exclusive jurisdiction: Winne-
shiek Co. v. Allamakee Co., 17 N.
W. Rep., 7533.

clusive of that of the trustees of the
township in which sach city is locat-

city of the first or second class, as|ed: Hoyt v. Black Hawk Co., 59

provided in this section. the power
conferred upon such overseer 13 ex-

| 184,

382.

Sec. 1365.

‘Where the board of supervisors,
as a matter of precaution and in the
interest of economy, employ a con-
venient and competent physician, in
advance, to furnish to all poor per-
sons of the county all medicines and
medical aid that they may require,
the trustees cannot disregard such
employment and render the county
liable for services rendered by a phy-
sician employed by them: Mans-
JSield v. Sac Co., 59-694; Gowley v.
Jones Co., 60-159.

When the trustees authorize aid to
he farnished to a poor person, it may
be continued, if done in good faith,
until the board of supervisors other-
wise order, even though the trustees
fail to report the case to the board;

and the trustees, in such case of fail-
ure to report, will be held liable to
the county for damages arising irom
continuance o!f aid to persons not
properly entitled to it: Mansfield
v. Sac Co., 60-11. X
Recovery cannot be had for aid
furnished before application is made

-to the trustees, and the furnishing of

such aid is authorized by them:
Ibid.

Written orders of the townshi
trustees made under this section an
upon which the board of supervisors
act, are valid although not made of
record under the provisiogs of sections
392 and 395: Bremer Co. v. Bu-
channon Co., 61624,
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383.

Src. 1366.

A recommendation that a bill be
paid is not equivalent to the certifi-
cate required by this section, and is
not sufficient to entitle the claimant
to payment from the county: Mans-
Jield v. Sac Co., 60-11.

A certificate signed by the trastees
to the effect they had ordered the

services specified in the claimant's
bill for medical services to poor per-
sons, held, not a sufficient compliance
with this section: Sloan v. Webster
Co., 1T N. W, Rep., 168.

The board may waive the certlﬁ-
cate required by this section: Brad-
ley v. Delaware Co., 57-552.

385,

[20 G. A., ch. 201, provides for the location of another hospital for the in-
sane and erectxon ot buildings therefor, but its provmons are temporary in
their nature and it is not here inserted.]

386.

Sec. 1383.

Sec. 1384,

[20 G. A., ch. 66, amends this section by striking out the word **first
mn the sz.tfh [seventh] line thereof and inserting 1n lieu thereof the word

* gecond,’

' and by striking out the word ‘ October” in the seventh line
Lof the section as amended by 17 G. A., ch. 100,

§ 1] and inserting the

word *‘July,"” also by changing the eleventh [and twelfth] lme(sl’v[of the

section as amended by 17 G. A. ch. 100, § 1] by stnkmg out * first

ednes-

day in (January, April and July)” and inserting ** second Wednesday in

(October, January and April)"’]

Skc. 1385.
[19G. A., ch. 175,

1, provides that the reports of boards of trustees of

state institutions shal be made on or before the 15th day of August pre-
c:ding the regular sessions of the general assembly: See that act, in sup-

plement to page 28.

390.

Sec. 1401.

The provisions here made for ap- | from being in conflict with the con-

peal, and the further provisions con-

stitutional guarantees again<t depri-

tained in §§ 1442 and 1444, allowing | vation of personal liberty without due

subsequent investigation of the ques- | jury trial:

County of Blackhawk v.

tion of sanity, prevent this section | Springer, 58417

391.

Skc. 1402.

Notice to the debtor county in
which the person has a legal settle-
ment, is & condition precedent to the

right of recovery against such cotmty
Poweshiek Co. v. Cass Co., 18
W. Rep., 895.

399.

Sec. 1435.

[19 G. A., ch. 175, § 1, provides that the reports of the committee shall be
made blennmlly, on or before the 15th day of August preceding the regular
wessions of the general assembly: See that act, in supplement to page 28.]

A visiting committee has no au-
thority to punish witnesses for con-

tempt in refusing to testify before it:
Brown v. Davidson, 59-461.
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Assessors to
list dogs.

Owner, -

402,
Skc. 1448,

It is only persons whose lands are| If animals, though lawfully on
enclosed by a lawful fence who are | adjoining land, escape therefrom and
authorized to distrain domestic ani- | do damage and their escape is not in
mals injuring their premises. If | consequence of the neglect of the
lands are not so enclosed there is no | person suffering the damage, their
right to distrain, and possession|owner is liable therefor. It iz not
nequired by such distraint is unlawful. | necessary that the fence surrounding
The rightfulness of the distraint may | the land of the person injured is
therefore be inquired intoin an action | throughout a lawful fence, if it 1s
of replevin; it is not a matter for the | shown to have been such at the place
exclusive determination of the fence | where the cattle broke through.
viewers. Butif the distraint is found | And this will be true where the
to be illegal, the property may be | owner of the adjoining land and the
remanded to the (ﬁstminor and the | owner of the cattle are the same per-
damages may be assessed by the|son and the fence broken throagh
township trustees subject to theright | belongs to him: Noble v. Chase,
of appeal as provided for in §§ 1354 | 60-261.
and 1%?)5: Syford v. Schiver, 61-155. ’

404.

Skc. 1452.

The fact that an eighty acre tract } but in such cases the owner of the
of land is surrounded by a single | land may recover damages from the
ploughed furrow, and includes a few | owner of cattle who herds and con-
acres under cultivation, will not ren- . fines them upon such land: Otis ¢.
der it all improved or cultivated land | Morgan, 17 N. W. Rep., 104,
within the meaning of this section;

Skc. 1454.

This section does not confer special | replevin to recover the property from
authority upon the township trustees | the person making distraint, when it
to inquire into and determine the |is claimed that his premises are not
lawfuiness of the fence encloeing tl e | sirrounded by a lawtul fence: Syford
injured premises, and that matter|v. Schiver, 61-155.
may be determined in an action of

408,

Sec. 1485.

Aside from the’statute a person |ence whether the person has charge
who bas in his charge a vicious dog, | of the animal as owner or owner’s
knowing Lis character, and fails to re- | bailee: Marsel v. Bowman, 17 N.
strain him, is absolutely liable for an | W. Rep., 176.
injury inflicted. It makes no differ-

409.
ArTER Src. 1488.

COMPENSATION FOR DOMESTIC ANIMALS KILLED BY DOGS.

[Twentieth General Assembly, Chapter 70.]

Section 1. Tt shall be the duty of every assessor of this state,
at the time of listing the property of his district, to list each dog
over three months of age 1n the name of the owner tbereof, with-
out affixing any value thereto. Any person keeping or harbor-
ing a dog or dogs shall be deemed the owner thereof within the
meaning of this act.

Sec. 2. The board of supervisors of each county shall, at
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their September session each year, when levying other taxes, levy amount taxea.
a tax of fifty cents on each male, and one dollar on each female
dog listed by the assessor, which tax shall constitute a special
fund, to be disposed of as provided for in this act.
Skc. 3. It shall be the duty of each county auditor to provide
"suitable columns, properly headed, in the assessor’s book, to car- Duty of audi-
ry out the provisions of this act.
Skc. 4. The treasurer of each county, on receiving the tax
books for the collection of other taxes, shall collect the tax Du'y of tress-
herein provided for as other taxes are collected and keep the "™ |
same as a separate fund, to be known as the domestic animal
fund.
Sec. 5. Any person damaged by the-killing or injury of sheep,
or any other domestic animal, by a dog or dogs, may present to Damages, how
the board of supervisors of the county in which such killing or ed.
injury occurred, a detailed account of such killing or injury,
stating the amount of damage claimed therefor, and verified by
affidavit, such claim to be filed with the county auditor at least
ten days before some regular session of the board, and within
fifteen days from the time such killing or injury occurred. At
the first regular session of the board of supervisors after such
claim shall have been filed for ten days as herein provided, the
same may be established by proof before the board; and upon Proof of loss.
the hearing thereof, the claimant shall establish his claim for
damages by the testimony of at least two competent witnesses,
besides himself. It shall also be made to appear to the satisfac-
tion of said board that such damage’ was not caused, in whole or
in part, by a dog or dogs owned or controlled by the claimant,
and that claimant does not know whose dog or dogs caused the
damage, and that said damage was caused by dogs, or, in case
the owner of such dog or dogs is known to the claimant, and that
such owner has no property subject to execution, out of which
the claim can be made.
The board shall hear and determine said claims in the order in
which they are filed unless good cause is shown for coutinuance, Bonrd of -
and shall allow the same or such portions thereof as they may f&‘,s‘);;o )
deem just, and shall authorize the auditor to issue warrants for cent
the same not to exceed seventy-five per cent. of the amount al-
lowed to be paid out of the domestic animal fund.
Skc. 6. The treasurer shall, between the first and tenth days
of January and the first and tonth days of July of each year, Jreaqirer to
pay the said warrants issued by the auditor as provided for b
section five of this act, out of the domestio animal fund. If
said fund is insufficient to pay said warrants in full, he shall
pay on cach pro rate. If after paying all warrants at either
period above named, there shall remain more than two hundred Excess tobe
and fifty dollars of said fund in the treasury, the board of su-. !rausferred.
pervisors shall order the excess to be transferred to the county
fund.
VETERINARY SURGEON.

[Twentieth General Asscmbly, Chapter 189.]

Secrion 1. The governor shall appoint a state veterinary Governorto

surgeon who shall hold his office for the term of three years un- boint fico.
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less sooner removed by the governor; he shall be a graduate of
some regular and established veterinary college and shall be
skilled in veterinary science; he shall be a member of the state
board of health, which membership shall be in addition to that

Qualificatlon, now provided by law. When actually engaged in the discharge
of his official duties he shall receive from the state treasury as
his compensation the sum of five dollars per day and his actual

Compensation. expenses, which shall be presented under oath and covered by
written vouchers before receiving the same.

Powers of, Skc. 2. He shall have general supervision of all contagious
and infectious diseases among domestic animals within or that
may be in trausit through the state and he is empowered to es-
tablish quarantine againgt animals thus diseased or that have
been exposed to others thus diseased, whether within or without
the state, and may, with the councurrence of the state board of

Rules to be ap- health, make rules and regulations such as he may deem neces-

proved by ex- sary for the prevention, against the spread, and for the suppres-

cil. sion of said disease or diseases, which rules and regulations, after
the concurrence of the governor and executive council, shall be
published and enforced, and in doing said things or any of them,

Mayeallon  he shall have power to call on any one or more peace officers

pence officers.  whose duty it shall be to give him all assistance in their power.

Penalty for in-  Sgc. 3. Any person who willfully hinders, obstructs or resists

terfering with., . . - .
said veterinary surgeon or his assistants, or any peace officer act-
ing under him or them when engaged in the duties or exercising
the powers berein conferred, shall be guilty of a misdemeanor
and punished accordingly.

Annualreport.  Skc.-4. Said veterinary surgeon shall, on or before the 30th of
June of each year, make a full and detailed report of all and
singular his doings since his last report to the governor, includ-
ing his compensation and expenses, and the report shall not ex-
ceed one bundred and fifty pages of printed matter.

Persons who SEec. 5. Whenever the majority of any board of supervisors,

oy demund  gity council, trustees of an incorporated town or township trus-
tees, whether in session or not, shall in writing notify the gov-
ernor of the prevalence of, or probable danger from, any of said
diseases, he shall notify the state veterinary surgeon who shall at
once repair to the place designated in said notice and take such
action as the exigencies may demand, and the governor may in
case of emergency appoint a substitute or assistants with equal
powers and compensation.

Sec. 6. Whenever in the opinion of the state veterinary sur-

May order the £c0N the public safety demands the destruction of any stock un-

destruction of der the provisions of this act he shall, unless the owner or owners

stock. consent to such destruction, notify the governor, who may ap-
point two competent veterinary surgeons as advisors, and no
stock shall be destroyed except upon the written order of the
state veterinary surgeon countersigned by them and approved

Stock killed to Dy the governor and the owners of all stock destroyed under the

bepuidfor.  provisions of this act except as hereinafter provided shall be en-
titled to receive a reasonable compensation therefor, but not
more than its actual value in its condition when condemned,
which shall be ascertained and fixed by the state veterinary sur-
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geon and the nearest justice of the peace, who, ifunable to agree,
shall jointly select another f’ustice of the peace as umpire and Who shall de-
their judgment shall be final when the value of the stock does !Smine its
not exceed one hundred dollars, but in all other cases either
party shall have the right of appeal to the circuit court, but such rignt of ap-
appeal shall not delay the destruction of the diseased animals, Pesl:
The state veterinary surgeon shall, as soon thereafter as may be, Reportin =~
file his written report thereof with the governor, who shall, if of stock.
found correct, endorse his finding thereon, whercupon the auditor How paid for.
of state shall issue his warrant therelor upon the treasurer of
state who shall pay the same out of any moneys at his disposal
under the provisions of this act; provided, that no compensation proviso.
shall be allowed for any stock destroyed while in transit through
or across this state, and that the word stock, as herein used, shall
be held to include only neat cattle and horses.

Sec. 7. The governor of the state, with the state veterinary
surgeon, may co-operate with the government of the United ?‘!ﬁc&(\)’g?;‘}te
States for the objects of this act,and the governor is hereby au- ment of the
thorized to receive and receipt for any moneys reccivable by this Y-
state under the provisions of any act of congress which may at
any time be in force upon this subject, and to pay the same into
the state treasury to be used according to the act of congress and
the provisions of this act as nearly as may b2.

Sec. 8. There is hereby appropriated out of any moneys not g, appro-
otherwise appropriated the sum of ten thousand dollars for use priated.
in 1884 and 1885, and three thousand dollars annually thereafter,
or so much thereof as may be necessary for the uses and purposes
herein set forth.

Skc. 9. Any person, except the veterinary surgeons, called, . .
upon under the provisions of this act shall be allowed and receive to others when
two dollars per day while actually employed. called to act.

_ 410,
17 G. A, Ch. 80, § 4.

[19G. A,, ch. 175, § 1, provides that the biennial reports be made to the
governor on or before the 15th day of August preceding the regular sessions
of the general assembly: See that act, in supplement to page 28.]

411.

APPROPRIATION FOR FISH COMMISSION.

[Twentieth General Assembly, Chapter 144.]
[Section 1, makes a temporary appropriation for the fish commission. ]

Skc."2. There is hereby appropriated an additional sum of §300 perannum
three hundred dollars per annum to be paid by the executive {,‘;‘tgﬁ’]‘l};g’{m“w
council as it may become due as rental for the use of the prop- at Spirit Lake.

erty known as the Spirit Lake hatching house.

412,
18 G. A.;Ch. 123.
[This act is repealed by 19G. A., ch. 17.]
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414.

SEc. 1491.

There is no appeal from the action
of fence viewers: McKeever v. Jenks,
59-350.

The decision of fence viewers upon
questions within their jurisdiction is
conclusive, and the fact that the
statute as to these matters denies to
the parties a trial in court, either by
an appeal or otherwise, does not

render it unconstitutional: Ibid.

The statute does not make the
fence viewers sole judges of the suf-
ficiency of the fence in an action
brought for damages caused by tres-:

assing cattle. The sufficiency may
Ee proved like any other fact: Noble
v. Chase, 60-261.

415.

Sec. 1495.

In counties where aherd law is in
force, a party desiring to use his

ound for purposes not requiring a
ence in such county, for nstance,
for raising crops alone, cannot be
compelled to contribute to the erec-
tion of a partition fence between hig
land and thatof an owner who de-
sires to use his premises for purposes
requiring fencing, as for instance, for
the raising of stock; and this is true,
notwithstanding the provision of
§ 1508: Syus v. Peck, 58-256.

Land is to be deemed as not used

in common where the use issuch that
means must be taken to preserve the
crops. Where there is no regulation

rohibiting stock from running at
arge, the party desiring to use his
land for the raising of crops which
must be protected from such stock,
must contribute to a partition fence.
Where it did not appear that stock
was not prohibited trom running at
large, held, that such fact would not
be presumed for the purpose of es-
tn.bi)ishing error in the judgment be-
low: Hewit v. Jewell, 59-31.

417,

Sec. 1507.

Where stock is prohibited from
running at large, the owner is not to
b: deemed chargeable with negli-
gence in allowing his animals to run
at large upon unenclosed land of
another; and the owner of unfenced
premises who makes an excavation

Skc. 1508.

This section does not prevent the
rule as to partition fences being dif-
ferent in counties where stock 18 pro-

thereon adjacent to the highway and
in a place which he knows to be
frequented by stock running at large,
will be liable for injuries occurring
to animals from such excavation:
Haughey v. Hart,1TN. W. Rep., 189.

hibited from running at large, from
what it is in other counties: See
note to § 1495.

418.

16 G. A., Ch. 106, § 2.

The language of this statute is not
be so construed as to defeat re-
covery by a party on the ground that

on sgome point on his line 4 hedge
could not be grown for a short dis-
tance: McKeever v. Jenks, 59-300.

422,

Sec. 1523.

The provisions of this chapter are
not repealed by 18 G. A., ch. 75, re-
lating to the practice of pharmacy,
except, possibly, so far as is necessary

to allow sales of liquors for medical
purposes by registercd apothecaries:
State v. Mercer, 58-182.
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' 423.
Skec. 1525.

[20 G. A., ch. 143, § 1, repeals this section ard enacts in lieu thereof the
foliowing:]

Skc. 1525. Every person who shall manufacture any intoxicat- ;%Tm};};ug‘l“rmg
ing liquors as in this chapter prohibited, shall be deemed
guilty of a misdemeanor, and upon his first conviction for said of- First offense.
fense, shall pay a fine of two hundred dollars and costs of prose-
cution, or be imprisoned in the county jail not to exceed six Second and
months, and on his second and every subsequent conviction for e
said offense, he shall pay 4 fine of not less than five hundred dol-
lars nor more than one thousand dollars and costs of prosecution,
and be imprisoned in the county jail one year.

Sxkc. 1526.

[20 G. A., ch. 143, § 2, amends this section by inserting after the word
“to0 ' and before the words ** buy and sell intoxicating liquors,’’ the words
*“manufacture or.”’}

Even if the pharmacy act (18 G. | and the mere fact that a person says
A., ch. 75) does repeal this section, | he wants liquor for medicine will not
a~affecting sales by a registered phar- | exonerate the pharmacist for the sale,
macist for medicinal purposes, it does | if the circumstances show that the
not permit such pharmacist to sell in- | liquor was sold as a beverage: State
toxicating liquoras a beverage. The | v. Knowles, 57-669.
pharmac.st must act in good faith,

424,
Skc. 1527.

[A bill passed both houses of 19 G. A., which, among other provisions,
contained a section repealing this section of the code. The bill was pre- -
sented to the governor, and within thirty days after the adjournment of the
general assembly, was deposited by him in the office of the secretary of
state, without approval or objection. The bill is not numbered with acts
of the 19th G. A., but is printed, with the certificate of the secretary of
state as to the foregoing facts, on pages 184 and 185 of the acts of that ses-
sion. 20 G. A., ch. 143, § 3, amends this section of the Code by inserting after
the words * desires to'' and before the words ‘‘sell said liquors’’ in the third
line of said section the words ** manufacture or.’’]

Skc. 1528.

[20 G. A, ch. 143, § 4, amends this section by adding thereto the words
following:]

Provided, that in case of a permit to manufacture intoxicating Penaity in

liquors the penalty of the bond shall be five thousand dollars. factarer, "

Sxkc. 1529.

[Section 3 of the billof 19G.A., referred to under § 1527 above, amends this
section by striking out the words, ‘‘Upon the presentation of such certificate
and bond to the county auditor,”’” at the beginning of the section, and
inserting in lieu thereof the following: “Upon a,pplicationfor a permit, and
Jiling the proper bond with the county mu{;tor Other provisions of this
bill are inserted in supplement to pages 426 and 450. T%e bill contains a
section repealing all acts, or parts of acts, in conflict therewith.]

425,
Sec. 1531,

20 G. A, ch. 143, § 5 amends this section by inserting in the second
line thereof, after the words ‘‘may be’’ the words ‘“manufactured or."]
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Sec. 1535.

[20 G. A., ch. 143. § 6, amends this section by inserting after the words
“racord of,”* in the fourth line, the words *‘manufacture or.”)

426,
Sec. 1537.

[The bill of 19 G. A.. referred to in supplement to page 424, under Sec. 1527,
also amends this section by striking out the words tollowing, to wit: ‘‘No
person having s permt to sell intoxicating liquors under this chapter shall
sell the same at a greater profit than thirty three per cent. on the cost of
the same, including freights, and.”” For the peculiar situation of this bill,
see the note in supplement to page 424, just referred to. 20 G. A., ch. 143,

. § 7, amends this section of the Code by adding thereto the words:}
Ap-lienble to And the provisions of this section shall apply to persons hold-
' manufaciurer, : : : : 2
ing a permit to manufacture intoxicating liquors, so far as the
same relates to the report; and any such manufacturer shall,
within the time specified for parties holding a permit to sell, also
report the quantity and kind of liquors by him manufactured
since the date of his last report, and also the quantity and kinds
of liyuors sold by him, and for what purpose and to whom sold.

The provision of the original sec- | not subject to the penalty provided,
tion as to the time when the report |if it bein fact filed beters action for
ghall be filed is directory, and a fail- | the penalty is commenced: Abbott v.
ure to file at the time specitied will | Sastori, 57-656.

Sec. 1538.

[20 G. A., ch. 143, § 8 repeals this section und enacts in lieu thereof the

foliowing:]

Penalty for Sgkc. 1538. Any person having such permit, who shall sell in-

sellingat . . . . .

greater profit  toxicating liquors at a greater profit than is herein allowed, shall

}(’:“‘v'édhe’e al- be liable to treble damages to be recovered by eivil action in

Penalty for  iavor of the party injured. And any person holding a permit,

failure to make either to manufacture or sell, who shall fail to make monthly re-

monthly re- . . fo1e

port. turns as herein required, or within five days thereafter, or who
shall make a false return, shall forfeit for each offense the sum of
one hundred dollars, to be recovered in the name of the state of
Iowa, upon the relation of any citizen of the county, by civil ac-
tion on his bond, with costs, and one half of the sum recovered
shall go to the informer and one half shall go to the school fund

of the county.

Sxkc. 1539,

[20 G. A., ch. 143, § 9, amends this section by adding thereto the fol-
lowing:]

One halfof the amount so recovered shall go to informer, and
the other balf shall go to the school fund of the county.

Under this section the seller of | Evidence of intoxication at a period
liquor to an intoxicated person will | subsequent to the sale of the liquor
be liable although the liguor is|should not be received to prove that
bought and paid for by a third per | the person to whom it was furnished
gon by way of treating such intoxi- | was intoxicated at the time of such
eated person: State v. ITubbard, 60~ |sale: Ibid,

466.
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427,

Sec.. 1540.

[20 G. A., ch. 143, § 10 repeals this section and enacts in lieu thereof the
following:]}

Sec. 1540. 1f any person not holding such a permit, by himsIf
his clerk, servant or agent, shall for himself or any person else di- Penalty for

. . . . selling without
rectly or indirectly, or on any pretense, or by any device, sell, or in g perntt.
consideration of the purchase of any other property, give to any
person any intoxicating liguors, he shall, for the first offense be Fimst offense.
deemed guilty of a misdemeanor, and on conviction for said first
offense shall pay a fine of not less than fifty or more than one
hundred dollars and costs of prosecution, and stand committed
to the county jail until such fine and costs are paid; for the
second and every subsequent offense he shall pay on conviction, gecond and
thereof a fine of not less than three hundred dollars nor more gvery subse
than five hundred dollars and costs of prosecution and be im- 9" *%¢"
prisoned in the County jail, not to exceed six months. Al clerks, cjeris agents.
servants, and agents of whatever kind, engaged or employed in )
the manufacture, sale, or keeping for sale in violation of this
chapter, of any intoxicating liquor, shall be charged and convict-
ed in the same manner as principals may be, an(li;sha.ll be subject
to the penalties herein provided. Indictments and information sn: numher
for violations under this section may allege any number of viola- of \lolations
. . .. . charged in

tions of its provisions by the same party, but the various allega-s ame indict-
tions must be contained in separate counts, and the person go et
charged may be convicted and punished for each of the violations
s0 alleged as on separate indictments or informations, but a sep-
arate judgment must be entered on each count on which a ver-
dict of guilty is rendered. The second and subsequent convic-
tions mentioned in this section shall be construed to mean con-
victions on separate indictments or information. And in delault,
of the paymeut of the fines and cost provided for the first con- paying fines.
viction under this section, the person so convicted shall not be pufchtitied to
entitled to the benefit of chapter forty-seven, title twenty-five, of Chapier 47, title
this code, until he shall have been imprisoned sixty days. of code-

428,
Src. 1542.

{'2() G. A.,ch. 143, § 11, repeals this section and enacts in lieu thereof the
following:]

Skc. 1542. No person shall own or keep, or be in any way
concerned, engaged, or employed in owning or keeping any in- guning or
toxicating liquors with intent to sell the same within this state, keeping with
or to permit the same to be sold therein in violation of the pro- "*t % 8!t
visions hereof, and any person who shall so own or keep, or be
concerned, engaged or employed in owning or keeping such
liquors with any such intent, shall be deemed, for the first offense, pirst offense.

. guilty of & misdemeanor; and on conviction for said first offense
chall pay a fine of not less than filty nor more than one hundred
dollars and costs of prosecution, and shall stand committed to the
county jail until such fine and costs are paid, and in defaultof . = =
such finc and costs, he shall not be entitled to the benefits of default.
chapter forty-seven, title twenty-five, of the code, until he shall -
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have been imprisoned sixty days; for the sccond and every sub-

. sequent offense he shall pay a fine of not less than three hundred

dollars nor more than five hundred, or be imprisoned in the coun-
ty jail not more than six months, or by both such fine and im-

risonment in the discretion of the court, and upon trial of every
indictment or information of violations of the provisions of this
section, proof of the finding of the liquor named in the indict-
ment or in the information, in the possession of the accused in
any place except his private dwelling house or its dependencies,
or in such dwelling house or dependencies, if the same is a
tavern, public eating house, grocery or other place of public
resort, or in unusual quantities in the private dwelling house or
its dependencies of any person keeping a tavern, public eating
house, grocery, or other place of public resort in some other place,
shall be received and acted upon by the court as presumptive
evidence that such liquor was kept or held for sale contrary to the
provisions hereof. .

429.
Sec. 1543.

[120 G. A., ch. 143, § 12, repeals this section and enacts in lien thereof the
following:] '

Skc. 1543. In cases of violation of the provisions of either of
the three preceding sections ‘or of sections fifteen hundred and
twenty-five of this chapter, the building or erection of whatever
kind, or the ground itself in or upon which such unlawful manu-
facture or sale, or keeping with intent to sell, use or give away,
of any intoxicating liquor is carried on, or continued, or exists,
and the furniture, fixtures, vessels, and contents is hereby de-
clared a nnisance and shall be abated as hereinafter provided. And
whoever shall erect or establish, or continue, or use any building,
erection or place for any of the purposes prohibited in said sec-
tions shall be deemed guilty of a nuisance, and may be prose-
cuted and punished accordingly, and upon conviction shall pay a
fine of not exceeding one thousand dollars and costs of prosecu-
tion, and stand committed until the fine and costs are paid. And
the provisions of chapter 47, title 23, of this code, shall not be
applicable to persons committed under this section. Any citizen
of the county where such nuisance exists, or is kept or main-
tained, may maintain an action in equity to abate and perpetual-
ly enjoin the same, and any person vio]atin? the terms of any in-
junetion granted in such proceedinge shall be punished as for
contempt by a fine of not less than five hundred nor more than
one thousand dollars, or by imprisonment in the county jail not
more than six months, or by both such fine and imprisonment in
the discretion of the court.’

433.

Skc. 1549.

An information charging the de- | vors is sufficient: Foreman o, Hun-
fendant with selling intoxicating hq- | ter, 59-350.
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436,
Sec. 1551,
. [2(]) G. A., ch. 143, § 13 amenda this section by adding thereto the follow-
ing:

Every peace officer shall give evidence when called upon, of
any facts within his knowledge, tending to prove a violation of pyiy of poace
the provisions of this chapter, but his evidence shall in no officers L gve
case be used against him in any prosecutions against him for a ©*° "
violation of the provisions of this chapter.

Skc. 1553

520 G. A., ch. 143, § 14, repeals this section and enacts ia lieu thereof the
following:]

Skc. 1353. If any express company, railway company, or any
agent, or person in the employ of any expruss company or rail-
road company, or if any common carrier or any person in the common cur-
employ of auy common carrier, or if any other person shall know- fiet libie tor
ingly bring within this state for any other person, or persons, or liquom in the
corporation, or shall transport between points within the state for jion. “**“V"
any other person or persons or corporation, any intoxicating
liquors, without first having been furnished with a certificate from
aud under the seal of the county auditor of the county to which
said liguor is to be transported or is consigned for transportation,
certifying that such consignee or person, for or to whom said liq-
uor is to be transported, is authorized to sell such intoxicating
liguors in such county, such company, cotporation, or persons so
offending, and each of them, and any agent of such corporation
or company so offending shall, upon conviction thereof, be fined
in any sum not exceeding one hundred dollars for each offense
and shall stand committed to the county jail until such fine and
the costs of prosecution are paid, and one-half of the fine shall go
to the informer and the other half shall go to the school fund of one hnirthe
the county; and provided further, that the offense herein defined il to#a o tie
shall be held complete, and shull be held to have been committed p_o1.q.
in any county of the state through or to which said intoxicating vfetwe hed to
liquors are transported, or in which the same are loaded for trans- Move e |
portation; provided further, that it shall be the duty of the sev- e Nty
eral county auditors of this state to issue the certificate herein liguoma-c
contemplated, to any person having such permit, and the certifi- transporicd,
cate 80 issued shall be truly dated where issucd, and shall specify Daghof county
the date ut which the authority or permit expires, as shown by
the county records,

[The same et contains the following:)

Skc. 15. Hvery person who shall, direotly or indirectly, keep ciub houses
or maintain, by himself, or by associating or combining with probibited.
others, or who shall in any manner aid, assist, or abet, in keep-
ing or muintaining any club room, or other place in which intox.
icating liquors is received or kept for the purpose of use, gift,
barter, or sale, or for distribution or division among the members
of any club or ussociation by any means whatever, aud every
person who shall use, barter, sell, or give away, or assist or abet
another, in bartering, selling, or giving away any intoxicating
]iquor.; 8¢ received or kept, shall be deemod guilty of 8 misde«

Penalty.
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meanor, and upon conviction therefor shall be punished by a fine
of not less than one hundred dollars, nor more than five hundred
dollars, or by imprisonment in the county jail not less than thirty
days nor more than six months.

Sec. 16. All statutes and acts and parts of acts inconsistent
with the provisions of this chapter as hereby amended are hereby
repealed; provided, however, that this repeal shall not affect any
act done, any right accruing or which has accrued or been estab-
lished, nor any suit or proceeding had or commenced in any civil
cause before the time such repeal takes effect, and no offense
committed, nor penalty or forfeiture incurred, and no suit or

- prosecution pending when the repeal takes effect, for an offense

Code, 2 1535
as passed by
20th G Alto
remain in
turee.

" Iutoxlcntlng
liquors " con-
strued.

Prohibition. _,

Penalty.

Repealing <
clause.

committed, or for the recovery of a penalty or forfeiture incurred,
shall be affected by this repeal, and the provisions of section 1555,
as amended and substituted by the act of this general assembly
approved March 4, 1834, shall apply and have relation to the pro-
visions of the code as herein amended, and all penaities as here-
in provided shall be held to apply to intoxicating liquors as de-
fined in said act March 4, 1884.

[The act herein referred to as approved March 4, 1884, is 20 G. A., ch. §,
given under § 1550 below.]

437.
Src 1555.
y 20 G. A., ch. 8, § 1, this section i8 repealed, and the following enact-
ed i m heu thereot: ]

Sec. 1555. Wherever the words intoxicating liquors occur in
this chapter, the same shall be construed to mean alcohol, ale,
wine, beer, spirituous, vinous and malt liquors, and all intoxicat-
ing liquors whatever: and no person shall manufacture for sale,
or sell, or keep for sale, as a beverage, any intoxicating liquors
whatever including ale, wine and beer. And the same provis-
ions and penalties of law in force relating to intoxicating liquors,
shall in like mauner be held and construed to apply to violations
of this act, and to the manufacture, sale, or keeping for sale, or
keeping with intent to sell, or keeping or establishing a place for
the sale of ale, wine and beer, and all other intoxicating liquors
whatever.

[The same act contains the following:]

Skc. 2. All acts and parts of acts inconsistent with this act
are hereby repealed.

The distinction made in this sec- ! the latter void, as an improper regu-
tion, as it stood before repeal, be- |lation of inter-state commerce in vi-

olation of the federal constitution:
State v. Stucker, 58-496.

that from foreizm oraves, dld not
render the regulations as to salc of

Skc. 1556.

A physician, called to attend a per- | ing the liquor, as contemplated by
son for an injury received, or for | thiz rection: Sansom v. Greenough,
sickness resulting from mt,oxwation, Ho-127.

has no claim aguinst the person sell-
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Sec. 1557.

In order that a right of action may
exist, the liquor sold must cause or
contribute to intoxication, and the
wife must sustain some injury by the
intoxication: Welch v. Jugenheim-
er, 56-11,

Where plaintiff did not rely on or
prove any specific act or acts of in-
toxication, but it appeared that her
husband had been in the habit of be-
coming intoxicated for many years,
procuring lignor from any person who
would let him bave it, held, that the
several persons who had sold him
liquor could not be considered as
joint wrong-doers, but that each was
severally liable for the damage caused
by his own acts: Richmond v. Shick-

ler, 57-486.

Under this section before the
amendment of § 1555, held that there
was no right of action for damages
caused by the sale of beer, unless
sold contrary to the provisions of
§1539: Myers ». Comoay, 55-166.

Exemplary damages may be award-
ed in every case brouglit under- this
section where there has been o will-
ful violation of the statute, which
has occasioned injury, for which a
right of action is given. The party
injured 1s entitled to exemplary dam-
ages in a proper case, and the award-
ing of them is not left to the dis-
' cretion of the jury: Fox v. Wunder-
| lich, 20 N. W. Rep., 7.

438.

Sec. 1558.

Both knowledge and assent, on the
part of the owner of the premises
unlawfully used, must be shown, to
render them subject to the lienof a
judgment under this section: Myers
v. Kirt, 57421.

Facts in a particular case, held, to
show knowledge and assent on the
part of the ‘owner of thc building:
Putney v. O'Brien, 53-117.

A purchaser of the property occu-
pied and used for purposes of illegal
sale, as here specified, who purchases
pending an action against the seller
and the owner, in which 'it is sought
to make any judgment recovered a
lien upon the property, takes subject
to lien of any such judgment. The
doctrine of lis pendens applies:
O’ Brien v. Putney, 55-292,

The opinion in Loan v. Hiney, a
note of which is at the end of the
notes under this section, was modi-
fied on relhearing, and as printed in
53-89, holds that where the action is
brought jointly against the seller and
the o wner, the action as agiunst the
latter iz not an equitable proceeding
for enforcement of a lien, but is an
action at law in which such defend-
ant has the right to a jury trial.

The consent of the owner need not
be shown by any positive or affirma-
tive act, but may be inferred from
circumstances and knowledge of the
illegal sales under such conditions as
?roperly to call forth a protest, and a
ailure to make any objection: Loan

v. Etzel, 17 N. W. Rep., 611. :
[ Where it is sought to subject prop-
erty alleged to have been fraudulent-
| ly conveyed for the purpose of evad-
ing the lien of a judgment, to the
payment of the same, the action
against the grantee is equitable in
its nature, and the defendant cannot
demand a _jury trial: Buckham v,
Grape, 1T N. W. Rep., 755.

In such an action against the hold-
er of the legnl title, who was not a
party to the original action in which
judgment was recovered, the record
of the judgment in the former action
may be introduced in evidence for
the purpose of showing that the
plaintiff has recoveréd judgment
against the defendant in such former
action, but not as cvidence of the
amount for which the lien should be
established, except that in no event
can the lien be established for any
greater amount: Ibid.

In order to render property liable
to a judgment for damages for theille-
gal sale of beer to an intoxicated per-
son, under § 1539, it must be shown,
not only that the owner had knowl-
edge of and consented to such sales,

the intoxication of the person to
whom the beer was sold; that is, he
must not only have knowledge of the
sales, bat also of the facts rendering
such sales illegal: Myers v, Kirt,
19 N. W. Rev., 844,

but also that he knew of the fact of ~
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442.

BUREAU OF LABOR STATISTICS.
[Twentieth General Assembly, Chapter 132.]
Appointment . SECTION 1. There is hereby created a bureau of labor sta-
;»ito;'lr:rn;unl)s‘;ide tistics, to be under the control and management of a commis-
for. sioner thereof, to be appointed as hercinafter provided by this
act.
governorto m OEC. 2. The governor shall, within 30 days after the taking
S liaye. effect of this act and biennially thereafter, with the advice
and consent of the executive council, appoint a commissioner of
Term of office. labor statistics; the term of office of said commissioner to com-
mence on the first day of April in each even-numbered year and
cont 'nue for two years and until his successor is appointed and
qualified. And said commissioner before entering upon the dis-
Take an oath charge of his duties shall take an oath or affirmation to discharge
BIVe 200 the same faithfully, and to the best of his ability; and shall give
bond in the sum of two thousand dollars with sureties to the ap-
proval of the governor, conditioned for the faithful discharge
of his official duties.
Salary §1,500 SEc. 3. Said commissioner shall receive a salary of fifteen
peraunum. - hundred dollars per annum, payable monthly, and necessary post-
age, stationery and office expenses, the said salary and expenses
to be paid by the state as the salaries and expenses of other
Keep an office state officers are provided for. He shall have and kecp an office
neapltol i the capitol at Des Moines, in which shall be kept all records,
documents, papers, correspondence and property pertaining to
his office, and shall deliver them to his successor in office.

)“Jggjc‘&@g;_"gov Skc. 4. Said commissioner may be removed from his office by
ernor. the govenor for neglect of duty or malfeasance in office; and any

vacancy occurring at any time may be filled by the governor by

and with the congent of the executive council.
rr”]‘i‘_gﬁfnoegcom' Skc, 5. The duties of said commissioner shall be to collect,
) assort, systematize and present in bicnuial reports to the gov-
ernor on or before the 15tE day of August preceding each regu-
satistiestobe lar meeting of the general assembly, statistical details relating
guthered. ¢y g]] departments of labor in the state, especially in its relations
to the commercial, socidl, educational and sanitary conditions of
the laboring classes, and to the permanent prosperity of the
mechanical, manufacturing and productive iudustries of the state,
Shallcolleet  and shall as fully as practicable collect such information and re-
county. liable reports from each county in the state the amount and con-
dition of the mechanical and manufacturing interests, the value
and location of the various manufacturing and coal productions of
the state, also sites offering natural or acquired advautages for
the profitable location and operation of different branches of in-
Togorretond dustry.  He shall by correspondence with interested parties in
1hroughout the other parts of the United States impart to them such information
.. es may tend to induce the location of mechanical and producing
plants within the state, together with such other information us
shall tend to increase the productions, and consequent employ=-
thali givo  ment of producers; and in said bionnial report he shall give a
patementin - gratement of the business of the bureau since the last regular re-

bictinlal ro- . . . . .
Pt port, and shall compile and publish therein such information as
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may be considered of value to the industrial interests of the state,
the number of laborers and mechanics employed, the number of ap-
prentices in each trade, with the nativity of such laborers, mechan-
ies]and apprentices’ wages earned, the savings from the same, with
age and sex of laborers employed, the number and character of ac-
cidents, the sanitary condition of institutions where labor is em-
ployed, the restrictions, if any, which are put upon apprentices
when indentured, the proportion of married Jaborers and mechan-
ics who live in rented houses, with the average annual rental and
the value of property owned by laborers and mechanics; and he
shall include in such report whai progress has been made with
schools now in operation for the instruction of students in the
mechanic arts and what systems have been found most practical
with details thereof. ,

Such report when printed shall not consist of more than six hun- Report of not

hundred printed pages octavo. more than 600
p pag pages.

Five thousand copies thereof shall be printed and bound uni- 5000 copics of
formly similar to the reports of other stute officers as now author- R4 be
ized by law; said reports when published to be disposed of as fol- Distribution of
lows, viz: To the public libraries in the state, to the various trade Ferors
organizations, agricultural and mechanical societies, and other
places where the commissioner may deem proper and best calcu-
lated to accomplish the furtherance of the industrial interests of
the state. *

Sec. 6. The commissioner shall have power to issue subpcenas
for witnesses and examine them under oath and enforce their at- Pqwer of com-
tendance to the same extent and in the same mannér as a justice
of the peace; said witnesses to be paid the same fees as are now
allowed witnesses before a justice of the peace, the same to be
paid by the state.

443.

MINES AND MINING.

[18 G. A., ch. 202 is repealed by the following:]
[Twentieth General Assembly, Chapter 21.]

Sectriox 1. There shall be appointed by the governor, with
the advice and consent of the senate, one state mine inspector, Inspector's ap.
who shall hold his office for two years; subject, however, to he {:?&Emcm und
removed by the governor for neglect of duty or malfeasance in
office. Sald term of office shall commence on the 1st day of
April of cach even numbered year. Said inspector shall have a
theoretical and practical knowledge of the different systems of same: Qualiti-
working and ventilating coal mines, and of the nature and csions:
properties of the noxious and poisonous gases of mines, and of
mining engineering; and said inspector, before entering upon
the discharge of his duties, shall take an oath or affirmation to same: Oath.
discharge the same faithfully and impartially, which oath or
affirmation shall be indorsed upon his commission, and his com-
mission 80 indorsed shall be forthwith recorded in the office >f
the s=cretary of state, and such inspector shall give bonds in Same: Bond.

the sumn of two thousand dollars, with suretics to the ap-
L J
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Eroval of the governor, conditioned for the faithful discharge of

is duty.

same: Duties.  SEC. 2. Said inspector shall give his whole time and attention
to the duties of his office, and shall examine all the mines in the
state as often as bis duties will permit, to see that the provisions
of this act are obeyed; and it shall be lawful for such inspector
to enter, inspect and examine any mine in this state, and the
works and machinery belonging thereto at all reasonable times
by night or by day, but so as not to unnecessarily obstruct or
impe(%e the working of the mines; and to make inquiry and
examination into the state and condition of the mine as to ventila-
tion and general security as required by the provisions of this act.

Jincownerss’ And the owners and agents of such mines are hereby required

Y. . . o
to furnish the means necessary for such duty and inspection, of

Record of In-  Which inspection the inspector shall make a record noting the time

spection. and all the material circumstances; and it shall be the duty of
the person having charge of any mine whenever any loss of life

Fatalities. shall occur by accident connected with the workings of such
mine, or by explosion, to give notice forthwith by mail or other-
wise to the inspector of mines, and to the coroner of the county
in which such mine is situated, and the corouer shall hold an
inquest on the body of the person or persons whose death has
been caused and inquire carefully into the cause thereof, and
shall feturn a copy of the verdict and all testimony to said
inspector. No person having a personal interest in, or employed
in the management of, or employed in any coal mine shall be
qualified to serve on the jury impaneled on the inquest. And
the owner or agent of all coal mines shall report to the inspector
all accidents to miners, in and around the mines, giving cause of
the same; such report to be made in writing, and within ten
days from the time any such accidents occur.

Inspector not Sec. 3. Said inspector while in office shall not act as an agent

to be Interested o g5 5 manager or mining engineer, or be interested in operating
any mine, and he shall, biennially, on or before the fifteenth day

Bienntalre-  of August preceding the regular session of the general assembly,

port. make a report to the governor of his proceedings, and the con-
dition and operations of the mines in this state, enumerating all
accidents in or about the same, and giving all such information
as he may think useful and proper, and making such suggestions
as he may deem important as to further legislation on the subject
of mining.

Salary. i Skc. 4. Said inspector shall receive a salary of seventeen
hundred dollars per annum, payable monthly, necessary sta-
tionery, and actual traveling expenses, not to exceed &3500 per

Proviso. annum; provided, that he shall file at the end of each quarter of
his official year, with the auditor of state, a sworn statement of
his actual traveling expenses incurred in the performance of his
official duty for such guarter. He shall have and keep an office
in the capitol at IDes Moines in which shall be kept all records
and correspondence, papers, apparatus and property pertaining
to his duties, belouging to the state, and which shall be handed
over to his successor in office.

Vacagey. SEc. 5. Any vacancy occurring when the senate is not in ses-

Office in capi-
1ol.
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'sion, either by death or resignation, removal by the governor or
‘otherwise, shall be filled by appointment by the governor, which
appointment shall be good until the close of the next session of the
‘senate, unless the vacancy is sooner filled as in the first section
:provided.

Skc. 6. There shall be provided for said inspector all instru-
ments necessary for the discharge of his duties under this act, instruments.
which shall be paid for by the state, on the certificate of the
inspector, and shall be the property of the state.

Skc. 7. The agent or owner of every coal mine shall make or yapaof work-
cause to be made, an accurate map or plan of the working of ivg of mines
such mine on a scale of not less than one hundred feet to the
inch, showing the area mined or excavated. Said map or plan
shall be kept at the office of such mine. The owner or agent
shall, on or before the first day of September of each year, cause
to be made a statement and plan of the progress of the workings
of such mine up to said date, which statement and plan shall be
marked on the map or plan herein required to be made. In case
of refusal on the part of said owner or agent for two months
after the time designated to make the map or plan, or addition
thereto, the inspector is authorized to cause an accurate map or
plan of the whole of said mine to be made at the expense of the
owner thereof, the cost of which shall be recoverable against the
owner in the name of the person or persons making said map or
plan. And the owner or agent of all coal mines hercafter
wrought out and abandoned, shall deliver a correct map of said
mine to the inspector, to be filed in his office.

Skc. 8. It shall be unlawful for the owner or agent of any
coal mine worked by a shaft, to employ or permit any person to Ontletsor es-
work therein unless there are to every seam of coal worked in “P*
such mine, at least two separate outlets, separated by wuatural
strata of not less than one hundred feet in breadth, by which
shafts or outlets distinct means of ingress and egress are always
available to the persons employed in the mine; but in no case
shall a furnace shaft be used as an.escape shalt; and if the mine
is a slope or drift opening, the escape shall be separated from the
other openings by not less than fifty feet of natural strata, and
shall be provided with safe and available traveling ways, and the
traveling ways to the escapes in all coal mines shall be kept free
from water and falls of roof; and all escape shafts shall be fitted
with safe and convenient stairs at an angle of not more than
gixty degrees descent, and with landings at casy and couvenient
distances, so as to furnish easy escape from such mine, and all
air shafts used as escapes where fans are employed for ventila-
tion, shall be provided with suitable appliances for hoisting the
underground workmen; said appliances to be always kept at the
mine ready for immediate use; and in no case shall any combus-
tible material be allowed between any escape shaft and hoisting
shaft, except such as is absvlutely necessary for operation of the
mine; provided, that where a furnace shaft is large enough to provise.
admit of being divided into an escape shatt and a furnace shaft,
there may be a partition plaged in said shaft, properly con- Parition tn
structed so as to exclude the heated air and smoke fromn the side furnace shatt
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of the shaft used as an escape shaft, such partition to be built of
incombustible material for a distance of not less than fifteen feet

Proviso. up from the bottom thereof; and provided, that where two or
more mines are connected underground, euch owner may make
joint provisions with the other owner for the use of the other’s

Minescon-  hoisting shaft or slope as an escape, and in that event the owners

uected. thereof shall be deemed to have complied with the requirements

Proviso. of this seotion. And provided further, that in any case where
the escape shaft is now situated less than one hundred feet from
the hoisting shaft there may be provided a properly constructed

Fscape shafts underground traveling way from the top ofp the escape shaft, so

wirendy cou-  ag to furnish the proper protection from fire, for a distance of one
hundred feet from the hoisting shaft; and in that event the owner
or agent of any such mine shall be deemed to have complied

Proviso. with the requirements of this section; and provided further, that

Small mines.  this act shaill not apply to mines operated by slopes or drilt open-
ings where not more than five persons are employed therein.

Cime allowea  SEC. 9. In all mines there shall be allowed one year to make

for making  outlets as provided in section eight when such mine is under two

outluts. hundred feet in depth,and two years when such mine is over two
hundred {eet in depth; but not more than twenty men shall be em-
ployed in such mine at any one time until the provisions of section
eight are complied with; and after the expiration of the period
above mentioned should said mines not have the outlets afore-
said, they shall not be operated until made to conform to the pro-
visions of section eight.

Veuntilation. Sec. 10. The owner or agent of every coal mine, whether it
be operated by shaft, slope, or drift, shall provide and maintain
for every such mine an amount of ventilation of not less than
one hundred cubio feet of air per minute for each person em-
ployed in such mine, and not less than five hundred cubic feet of
air per minute for each mule or horse employed in the same,
which shall be distributed and circulated throughout the mine in
such manner as to dilute, render harmless, and expel the poison-
ous and noxious gases from each and every working Elace in the
mine. And all mines governed by the provisions of this act shall
be provided with artificial means for producing ventilation, such
as exhaust or forcing fans, furnaces, or exhaust steam, or other
contrivanoes of such capacity and power as to produce and main-
tain an abundant supply of air for all the requirements of the
persons employed in the mine; but in case a furnace is used for
ventilating purposes it shall be built in such manner as to prevent
the communioation of fire to any part of the works by lining the
upcast with incombustible material for a sufficient distance up
from said furnaoe to ensure safety.

Safety appll- Skc. 11.  The owner or agent of every coal mine operated hy

ances. a shaft or slope, in all cases where the human voice cannot be
distinctly heard, shall forthwith provide and maintain a metal
tube, or other suitable means for communication from the top to
the bottom of said shalt or slope, suitably caloulated for the free
Eassage of sound therein, so that communication can be held

etween persons at the bottom and top of the shaft or slope.
And there shall be provided a safoty catch of approved pattern
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and a sufficient cover overhead on all carriages used for lowering
and hoisting persons, and on the top of every shaft an approved
safety gate, and also approved safety spring on the top of every
slope, and an adequate brake shall be attached to every drum or
machine used for raising or lowering persons in all shafts or
slopes, and a trail shall be attuched to every train used on a
slope, all of said appliances to be subject to the approval of the
inspaotor, : :

Sec. 12. No owner or agent of any coal mine operated by
ghaft or slope shall knowingly place in charge of any engine used
for lowering into or hoisting out of such mine persons employed
therein, any but experienced, competent and sober engineers,
and no engineer in charge of such engine shall allow any person
except such as may be deputed for that purpose by the owner or
agent, to interfere with it, or any part of the machinery; and no
person shall interfere or in any way intimidate the engineer in
the discharge of his duties; and the maximum number of persons
to ascend out of or descend into any coal mine on one cage shall
be determined by the inspector, but in no case shall such number
exceed ten, and no person shall ride upon or against any loaded
cage or car in any shaft or slope except the conductor in charge
of the train.

Sec. 13. No boy under twelve years of age shall be permitted

to work in any mine; and parents or guardians of boys shall be poys,

required to furnish an affidavit as to the ages of their boys when
there is any doubt in regard to their age, and in all cases of
minors applying for work the agent or owner of the mines shall
see that the provisions of this section 48 [are] not violated.

Sxc. 14.  1n case any coal mine does not, 1n its appliances for

operation.

the safetv of the persons working therein, conform to the pro- Penalties.

visions of this act, or the owner or agent disregards the require-
ments of this act for twenty days after being notified by the
inspector, any court of competent jurisdiction, while in session, or
the judges 1u vacation, may, on application of the inspector, by

civil action in the name of the state, enjoin or restrain by writ of Injunction.

injunction, the said agent or owner from working or operating
such mines with more than ten persons at once, except as pro-
vided in sections eight and nine, until it is made to conform with
the provisions of this act, and such remedies shall be cumulative,
and shall not take the place of, or affect any other proceedings
against such owner or agent authorized by law, for the matter
complained of in such action; and for any willful failure or neg-
lect to comply with the provisions of this law by any owner,
lessee, or operator of any coal mine or opening whereby any one
is injured, a right of action shall accrue to the party so injured
for any damage he may have sustained thereby; and in case of
loss of life by reason of such willful neglect or failure aforesaid,

a right of action shall accrue to the widow, if living, and if not Damages.

living, to the children of the person whose life shall be lost, for

like recovery of damages for the injury they shall have sus-
tained,

Skc. 15. Any miner, workman or other person who shall

kuowingly injure or interfere with any air-course or brattice, or mischict.

o
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obstruct, or throw open doors, or disturhb any part of the ma-
chiner¢, or disobey any order given in carrying out the provis-
Roof support. ions of this act, or ride upon a loaded car or wagon in a shaft or
’ slope except as provided in section twelve, or do any act whereby
the lives and health of the persons, or the security of the mines
and machinery is endangered; or if any miner or person em-
ployed in any mine governed by the provisions of this act, shall
Disobedience mneglect or refuse to securely prop or support the roof and emtries
of orders. under his control, or neglect or refuse to obey any order given
by the superintendent in relation to the security of the mine in
the part of the mine under his charge or control, every such per-
son shall be deerned guilty of a misdemeanor and upon convie-
tion thereof shall be punished by a fine not exceeding one hun-
dred dollars, or imprisonment in the county jail not exceeding
tbirty days. :
Trial of inspec- SEC. 16, Whenever written charges of gross neglect of duty
torformal-  or malfeasance in office against any inspector shall be made and
ofice, ete. . filed with the governor, signed by not less than fifteen miners,
or one or more operators of mines, together with a bond in the
sum of five hundred dollars, payable to the state, and signed by
two or more responsible freeholders, and conditioned for the pay-
ment of all costs and expenses arising from the investigation of
such charges, it shall be the duty of the governor to convene a
board of examiners, to consist of two practical miners, one
mining engineer and two operators, at such tiine and place as he
may deem best, giving ten days’ notice to the inspector against
whom charges may be made, and also the person whose name
appears first in the charges, and said board when so convened,
aud having first been duly sworn or affirmed truly to try and
decide the charges made, shall summon any witness desired by
either party and examine them on oath or affirmation, which may
be administered by any member of the board, and depositions
may be read on such examination as in other cases, and report
the result of their investigations to the governor, and if their
report shows that said inspector has grossly neglected his duties,
or is incompeteunt, or has been guilty of malfeasance in office, it
shall be the duty of the governor forthwith to remove said in-
spector and appoint a successor, and said board shall award the
costs and expenses of such investigation against the inspector or
person signing said bond.
Miners' " 8ec.17. In all coal mines in this state the miners employed
iners’ right . . . .
to examine ~ 8nd working therein shall at all proper times have right of access
welghts. and examination of all scales, machinery or apparatus used in or
about said mine to determine the quantity of coal mined for the
purpose of testing the accuracy and correctness of all such scales,
machinery or apparatus, and such miners may designate or
appoint a competent person to act for them, who shall at all prop-
er times have {ull right of access and examination of such scales,
nachinery or apparatus, and seeing all weights and measures of
coal mined, and the accounts kept of the same, provided not
more than one person on behalf of the miners collectively shall
have such right of access, examination and inspection of scales,
weights, measures and accounts at the same time, and that such

]
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person shall make no unnecessary interference with the use of
such scales, machinery or apparatus. ’

Sec. 18. The owner, agent or operator of any coal mine shall
keep a sufficient supply of timber to be used as props, so that supply of
the workmen may at all times be able to properly secure the Props
workings from caving in, and it shall be the duty of the owner,
agent or operator to send down all such props when required.

Sec. 19. Any person willfully neglecting or refusing to com-
ply with the provisions of this act when notified by the mine Penaities.
mspector to comply with such provisions, shall be deemed guilty
of a misdemeanor, and upon conviction thereof shall be punished
by a fine not exceeding five hundred dollars, or imprisonment in
the county jail not exceeding six months, except when different
penalties are herein provided.

Sec. 20. Chapter 202 of the acts of the eighteenth general Acts 18ihG. 4,
assembly is hereby repealed. paled ™

447,
17 G. A., Ch. 172.
[This act is repealed by the following:]
INSPECTION OF COAL OIL,

[Twentieth General Assembly, Chapter 185.] .

Secrion 1. The governor, by and with the advice and con-
sent of the senate, shall appoint a suitable person, resident of the governor with
state, who is not interested in manufacturing, dealing in, or ﬁ‘;’é‘sﬁ?‘é’;fp%?ﬂi
vending any illuminating oils manufactured from petroleum, asstate inspector
state inspector of oils, whose term of office shall commence on® oils,
the first day of April of each even-numbered year, and continue
for the term of two years and until his successor is appointed and Term.
qualified. It shall be the duty of such state inspector, by him- Dufy of fog
sclf or his deputies, hereinafter provided for, to examine and deputies.
test the quality of all such oils offered for sale by any manufact-
urer, vender, or dealer; and if upon such testing or examination
the oils shall meet the requirements hereinafter specified, he shall
fix his brand or device, “Approved, flash test—degrees*’ (inserting
the number of degrees), with the date, over his official signature,
upon the package, barrel or cask containing the same. And it
shall be lawful for the state inspector, or his deputies, to enter May enter -
into or upon the premises of any manufacturer, vender or dealer JPO3 premises
of said oils, and if they shall find or discover any kerosene oil, or urer or dealer.
any other product of petroleum kept for illuminating purposes,
that has not been inspected and branded according to the pro-
visions of this act, they shall proceed to inspect and brand the
same. It shall be lawtul for any manufacturer, vender or dealer
to sell the oil so tested and approved as an illuminator; but if the
oil or other product of petroleum so tested shall not meet said
requirements, he shall mark in plain letters on said package, bar-
rel or cask, over his official signature, the words, “ Rejected for When rejected.
t/luminating purposes; flash test—degrees,” (inserting the num-
ker of degreesg. And it shall be unlawful for the owner thereof ynlawtul to
to sell such oil or other product of petroleum for illuminating ell rejected
purposes. And if any person shall sell or offer for sale any of
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such rejected oil or other product of petroleum for such purpose,
he shall be decemed guilty of 2 misdemeanor, and, upou conviction
thereof, shall be subject to a penalty not exceeding three hundred
dollars.

Sec. 2. The state inspector provided for in this act, is author-
ized to appoint a suitable number of deputies, which deputics are
empowered to performn the duties of inspection, and shall be
liable to the same penalties as the state inspector; provided,
that the state inspector may remove any of said deputies for rea-
sonable cause. It shall be the duty of the inspector and his
deputies to provide themselves at their own expense with the
necessary instruments and apparatus for testing the quality of
said illuminating oils, and when called upon for that purpose to
promptly inspect all oils hereinbefore mentioned, and to reject
for illuminating purposes, all ails which will emit a combustible
vapor at a temperature of one hundred degrees standard Fahren-
heit thermometer, closed test, provided the quantity of oil used
in the flash test shall not be less than one-half pint. The 1
tester adopted and recommended by the Iowa state board of
health, shall be used by the inspector and his deputies in all tests
made by them. And said board shall prepare rules and regula-
tions as to the manner of inspection in the use of the oil tester
adopted, which rules and regulations shall be in effect and bind-
ing upon the inspector and deputies appointed under this act.

Sec. 3. The state inspector before he enters upon the dis-
charge of the duties of his office shall take the oath or affirmation
provided by law, and file the same in the office of the secrctary
of state, and execute a bond to the state of Iowa in a penal suin
not less than twenty thousand dollars with sureties thereto, to be
approved by the secretary of state, who shall justify as provided
by law, and in addition theretv state under oath that they are
not interested, directly or indirectly, in manufacturing, dealing
in or vending any illuminating oils manufactured from petrolecum;
such bond to be conditioned for the faithful performance of the
duties imposed upon him by this act, and which shall be for the
use of all persons aggrieved by the acts of said inspector, or his
deputies, and the same shall be filed with the secretary of state.
Kvery deputy inspector before entering upon the discharge of
his duties, shall take a like oath or affirmation prescribed herein
for the state inspector, and execute to the state a bond in the
penal sum of five thousand dollars with like conditions and for
like purposes, and with surcties thereto who shall justify and
have like qualifications as herein provided for the sureties for
state inspector, and such sureties shall be approved by the clerk
of the district court of the county in which such deputy inspector
resides, and said bond and oath shall be filed in the office of such
clerk and such deputy inspector shall before entering upon the
discharge of his duties forward said elerk’s certificate of such
filing to the state inspector and to the secretary of state to be
placed on file.

Skc. 4. All inspections herein provided for shall be made
within the state of lowa, and the inspector or deputy inspector
shall be entitled to demand and receive for his services from the
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owner or party calling on him, or for whom he shall perform the
inspection, the sum of forty cents for a single barrel, package or
cask; twenty-five cents each when the lot exceeds one but does Fees.
not exceed ten in number; fifteen cents each when the lot ex-
ceeds ten but does not exceed twenty in number; ten cents each
when the lot exceeds twenty but does not exceed one hundred
in number, and five cents each for all lots exceeding one hun-
dred barrels; but nothing herein shall preclude the inspection of
oil in tanks used for transportation on railroads or 1n storage,
provided, the inspector or deputy so inspecting the same shall
see and know that the identical oil inspected in such tank is Proviso.
placed in the package, barrel or cask upon which the brand or
device herein provided for shall be placed and his fees therefor
shall be four dollars for each tank. All fees accruing for inspec-
tion shall be & lien upon the oil so inspected.
Skc. 5. It shall be the duty of the state inspector and every
deputy inspector to keep a true and accurate record of all oils so Reenrd of oil
inspected and branded by him which record shall state the date l#pected:
of inspection, the number of gallons rejected, the number of
gallons approved, the number of gallons inspected, the number
and kind of barrels, casks or packages, the name of the person
for whom inspected and the amount of money received for such
inspection; and such record shall be open to the inspection of all
persons interested; and every deputy inspector shall return a true
copy of such record at the beginning of each month to the state
inspector. It shall be the duty of the state inspector to make
and deliver to the state auditor for the fiscal period ending the
thirteenth "day of June, 1885, and every two years thereafter,a Report to
- . . . ditor of
report of the inspections made by himself and deputies for such state.
period, containing the information and items required in this act
to be made of record, and the same shall be laid before the gen- Report to G. A.
eral asscmbly.
Sec. 6. If any person or persons, whether manufacturer,
vendee or dealer shall sell or attempt to sell to any person in this Penalty for
state any illuminating oil, the product of petroleum, whether joamos e "
manufactured in this state or not, which has not been inspected
as provided in this act, he shall be deemed guilty of a misde-
meanor and subject to a penalty in any sum not exceeding three
hundred dollars, and if any manufacturer, vendee or dealer in
cither or any of said illuminating oils shall falsely brand the For falsciy
package, cask or barrel containing the same, as provided in this P
uct, or shall refill packages, casks or barrels having the inspect-
or’s brand thereon without erasing such brand, having the oil
inspected and such packages, casks or barrels rebranded, he shall
be guilty of a misdemeanor and shall be subject to a penalty not
exceeding three hundred dollars or be imprisoned in the county
jail not exceeding six months or both in the discretion of the
court.
Skc. 7. Any person selling or dealing in illuminating oils
f‘)roduced from petroleum who shall sell or dispose of any empty Emp'y barrcls.
erosene barrel, cask or package before thoroughly canceling,
removing or effacing the inspection brand on the same, shall be
guilty of a misdemcanor, and 041 conviction thereof, shall pay a
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fine of one dollar for each barrel, cask or package thus sold or
venalty for’  disposed of; and any person who shall knowingly use ,any illu-

::]‘)‘I:‘r%“,’f}i‘:)‘;:‘ minating oil, the product of petroleum, for illuminating purposes
before the same has been approved by the state inspector of
oils, or his deputy, shall be guilty of a misdemeanor, and, on
conviction thereof, shall pay a fine in any sum not exceeding
ten dollars for each offense.

Adulteration.  SEC. 8. No person shall adulterate with paraffine or other sub-
stance, for the purpose of sale or for use,any coal or kerosene
oils, to be used for lights, in such a manner as to render them
dangerous to use; nor ﬁmll any person knowingly sell or offer for
sale, or knowingly use any coal or kerosene oil, or any products
of petroleum for illuminating purposes which by reason of being
adulterated or for any other reason, will emit a combustible
vapor at a temperature less than one hundred degrees of standard

Proviso. - Fahrenheit’s thermometer, tested as provided in this act; pro-
vided, that the gas or vapor from said oils may be used for
illuminating purposes when the oils from which said gas or vapor
is generated are contained in closed reservoirs outside the build-
ing illuminated or lighted by said gas. Any person violating the
provisions of this section shall be deemed guilty of a misde-
meanor, and shall, upon conviction thereof, be punished by im-
prisonment in the county jail not more than one year, or by fine

Penalty. not exceeding five hundred dollars, or by both such fine and

Proviso.  ° imprisonment in the discretion of the court; provided further,
that nothing in this act shall be so construed as to prevent the
sale for and use in street lamps of lighter products of petroleum,
such as gasoline, benzine, benzole, naphtha, or’to prevent the use
of machines or generators constructed on the principle of the
“Davy safety lamp.”

Persons Skc. 9. It shall be the duty of the state inspector, and of any

gi’f;;‘éh’;ﬁ}?bedeputy inspector, who shall know of the violation of any of the

provisions of this act, to prosecute before a court of competent
jurisdiction any person so offending. And in case the state in-
spector, or any deputy inspector, having knowledge of the viola-

Penalty for  tion of any of the provisions of this act, shall neglect to prosecute

failure to pros- . . . .

ecute. as required herein, he shall be deemed fguilty of a misdemeanor
and punished accordingly, andeupon conviction, shall be removed
from office. :

otl whieh wil  Sec. 10. No oil, nor fluid, whether composed wholly or in

f{‘él‘_,‘r‘ge;“};m]jb part of petroleum, or its. products, or of other substances or

ited as freight, material, which will ignite and burn at a temperature of three

ete- hundred degrees of the standard Fahrenheit thermometer, open
test, shall be carried as freight, nor shall the same be burned in
any lamp, or vessel, or stationary fixture of any kind, in any
passenger, baggage, mail or express car ou any railroad, nor on
any passenger boat moved by steam-power, nor in any street rail-
way car, stage coach, omnibus or other public conveyance in

Penalty. which passengers are carried, within this state. A violation of
any of the provisions of this section shall be deemed a misde-
meanor, and the offender shall on conviction thereof be fined not
less than one hundred dollars, nor inore than one thousand dollars,
and shall be liable for all damages resulting therefrom.
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Sne. 11. If any inspector or deputy shall falsely brand or
mark any barrel, cask or package, or be guilty of any fraud, de- penalty for
ceit, misconduct or culpable negligence in the discharge of his f8lse branding.
official duties, or shall deal in, or have any pecuniary interest,
directly or indirectly, in any oils or fluids used or sold for illa-
minating purposes, while holding such office he shall be decmed
guilty of a misdemeanor, and upon conviction thereof, shall be
fined not exceeding one hundred dollars, or imprisoned not ex-
ceeding thirty days, and be liable to the party injured for all
damages resu{ting therefrom.

Sec. 12. It shall be the duty of the governor to remove from
office, and to appoint a competent person in the place of any in- Removal from
spector who is unfaithful in the duties of his office. oftice.

Sec. 13, Any person who shall knowingly or negligently sell,
or cause to be 5old, any of the oils mentioned in this act, for Penalty for
illuminating purposes, except for the purposes herein authorized, Tow Lot
which are below the standard and test required in this act, shall
be liable to any one purchasing said oil, or to any person injured
thereby, for all damages resulting from any explosion of said
oil.

Sec. 14. Within sixty days after the passage of this act, the
state board of health shall make and provide the necessary rules State board of
and regulations for the inspection of illuminating oil as contem- ot 10 make
plated in this act, and on application, shall furmsh the inspector
and his deputies with the same.

Sgc. 15. Chapter 172 of the acts of the seventeenth general
assembly and section 8901 of the code are hereby repealed. Repesl,

448,

18 G. A., Ch. 75.

This act does not repeal any of the | ecaries of intoxicating liquors for med-
provisions of title 11,ch.6,0f the Code, | icines: State v. Mercer, 58-182; State
except possibly so far as necessary to | v. Knowles, 57-669.
allow sales by the_registered apoth-

449,
18 G. A. Ch. 75, § 3. .

[19 G. A, ch., 175, § 1, provides that the cornmissioners of pharmacy shall
make biennial reports to the governor, on or before the 15th day of Aucust,
preceding the regular sessions of the general assembly: See that act, in
supplement to page 28.]

Srkc. 4.

[19 G. A., ch. 137, § 1, amends this section by striking out all after the
_wor(% “*thereof," in the fourth line, and enacting in lieu thereof the follow-
ing:
Druggists and pharmacists, who were registered without exami- porgiturc ot
nation, forfeit their registration when they have vo]untarily sold, regisiration.
parted with, or severed their connection with the drug husiness
for a period of two years at the place designated in certificate of
registration. Should such party who has thus forfeited his reg-
istration wish to re-engage in the practice of pharmacy, he is re-
quired to be registered by examination as per section 5. Every R
registered pharmacist, who desires to continue his profession, shall, theae "
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Change in lo-
cation.

on or before the 22d day of March of each year, pay to the commis-
sion of pharmacy the sum of one dollar, for which he shall receive a
rencwal of his certificate unless his name has been stricken from
the register for violation of law. It shall be the duty of each
registered pharmacist, before changing his locality as designated
in his certificate of registration, to notify the secretary of the
commission of pharmacy of his new place of business, and for re-
cording the same and certification thereto, the secretary shall be
entitled to receive fifty cents for each certificate. It shall be

Posting certii- the duty of every registered pharmacist to conspicuously post his
cate.

Penalty.

Fines paid to
auditor of stato

Expenses ot
comm:ssion.

certificate of registration in his place of business. Any person
coutinuing in business, who shall fail or neglect to procure his
annual renewal of registration, or who shall change his place of
business without complying with this section, or who shall fail to
conspicuously post his certificate of registration in his place of
business, shall for each such offense be liable to a fine of ten dol-
lars for each calendar month during which he is so delinquent.

450,
Skc. 8.

[Section 1 of the bill referred to in supplement to page 442 under §§1527
and 1529, amends this section by striking out all after the word ** pro-
vided,” in the fifth line, and inserting in lieu thereof, the following:]

That all the provisions of chapter six, title eleven, of the code
of 1873, and of any laws that may be hereafter made, amendatory
or in addition thereto, regulating the sale of intoxicating liquors
for mechanical, culinary, medicinal or sacramental purposes, shall
be applicable to persons selling liquors under this act, or the act
to which this is amendatory: Provided, further, that any reg-
istered pharmacist, who shalf be convicted of any violation of said
chapter six, title eleven, of the code, or of chapter seventy-five
of the laws of the eighteenth general assembly, or any law here-
after made amendatory thereto, shall have his name stricken from
the registcr by the commissioners of pharmacy.

[There may be some doubt as to whether tius bill became a law.  For par
ticulars as to its veturn by the governor to the office of the secretary of siate,
etc., see notes in.supplement to page 424.}

Skc. 10.

[19 G. A, ch. 137, § 2, amends this section by striking out all after the
word ** paid,” in the sixth line, and enacting in lieu thereof the following:]
to the treasurer of the commission of pharmacy, whercupon the
secretarz of said commission shail issue such license for one
year. Any person violating this section shall be deemed guilty
of amisdemeanor, and shall, upon conviction, pay a fine of not
less than twenty-five dollars; all moneys received for licenses to
be reported to the auditor of state, The sum of one thousand
dollars per year, or as much thercof as may be neccessary, is here-
by appropriated out of the moneys so received for licenses, for
the expenscs of said commission, all exceeding said amount to be
paid into the state treasury,

Sec. 11,

[19 G. A., ch. 137, § 3, amends this section by adding at the end thavaof
tho following words, ** nor morethan two hundred dollars.’']
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Sxkc. 12.

[19G. A., ¢h., 137, § 4, amends this section by adding at the end thereof
the following words: ** manufactured in the 8/ate, wien same are sold and
distributed by agants from an established place of business.”)

PRACTICE OF DENTISTRY.

[Nineteenth General Assembly, Chapter 36.]
Secrion. 1. It shall be unlawful for any person who is not at
the time of the passage of this nct, engaged in the practice of den- Dentist must
tistry in this state to commence such practice unless such person dipioma.
shall have received a license from the board of examiners, or
-some member thereof as hereinafter provided, or a diploma from
the faculty of some reputable dental college duly authorized by
the laws of this state, or by some other of the United States, or
by the laws of some foreign country in which college or col-
leges there was, at the time of the issue of such diploma, annu-
ally delivered a full course of lectures and instructions in dental
surgery.
Skc. 2. A board of examiners is hereby created whose duty it
shall be to carry out the purposes and enforce the provisions of Board of exam-
this act. The members of said board shall be appointed by the '™
overnor, and shall consist of five practicing dentists, who shall
ﬁave been engaged in the continuous practice of dentistry in
the state for five years or over, at the time of, or prior to, the
assage of this act. The term for which the members of said
hoard shall hold their office shall be five years, except that the
members of the board first to be appointed under this act shall
hold their offices for the term of one, two, three, four and five years
respectively, and until their successors shall be duly appointed.
In case of vacancy occurring in said board, such vacancy shall
be filled by the governor. :
Skc. 3. Said board shall choose one of its members president,
and one the secretary thereof; and 1t shall meet at least once in Organization
each year, and as much oftencr, and at such times and places, as N bonpglia
it may deem necessary. A majority of said board shall at all
times constitute a quorum, and the proceedings thereof shall at
all reasonable times he open to public inspection,
Skc. 4. It shall be the duty of every person who is engaged
in the practice of dentistry in this tate, within six months from Registry of
the date of the taking effect of this act, to cause his or her name Practitioner®:
and residence, or place of business, to be registered with the said
board of examiners, who shall keep a book for that purpose;
and every person, who shall Bo register with said board as a
practitioner of deutistry, may coutinue to practice the same s
such without incurring uny of the liabilities or penalties of this
act.
Skc. 5. No person whose name is not registered on the books
of said board as a regular practitioner of dentistry, within the lim- Persons = 1e¢
its prescribed in the preceding soction, shall be permitted to [Bitered must
practice dentistry in this statc until such person shall have been
duly examined by said board, and regularly licensed in accord.
ance with the provisions of this act.
8
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Penal‘y,

Fees : Compen-

sation.

Report.

Registry of 11-

CelIses,

Penalty.

Sec. 6. Any and all persons, who shall so desire, may appear

before said board at any of its regular meetings, and be examined
with reference to their knowledge and skill in dental surgery,
and if such person shall be found, after having been so examined,
to possess the requisite qualifications, said board shall issue a li-
cense to such person to practice dentistry in accordance with the
{)rovisions of this act. But said board shall at all times issue a
icense to any regular graduate of any reputable dental college,
without examination, upon the payment by such graduate to the
said board, of a fee of oune dollar. All liceuses issued by said
board shall be signed by the members thereof and be attested by
its president and secretary; and such license shall be prima facie
evidence of the right of the holder to practice dentistry in the
state of Towa.

Sec. 7. Any member of said board shall issue a temporary li-
cense to any applicant upon the presentation by such applicant
of the evidence of the necessary qualifications to practice dentist-
ry; and such temporary license shall remain in force until the
next regular meeting of said board occurring after the date of
such temporary license and no longer.

SEec. 8. Any person who shall violate any of the provisions of
this act shall be*liable to prosecution, before any court of com-
petent jurisdiction, upon information, and upon conviction shall be
fined not less than twenty-five dollars, nor more than fifty doillars,
for each and every offense. ‘

Skc. 9. In order to provide the means for carrying out and
maintaining the provisions of this act, the said board of examiners
may charge each person applying to or appearing before them
for examination for license to practice dentistry a fee of two
dollars; and out of the fuhds coming into the possession of the
board from the fees so charged, the members of said board may
receive as compensation the sum of five dollars for each day
actually engaged in the duties of their office. And no part of the
salary or other expenses of the board shall ever be paid out of
the state treasury. All moneys received in excess of said per diem
allowance shall be held by the secretary of said board as a special
fund for meeting the expenses of said board, he giving such bond
as the board shall from time to time direct. The said board shall

- make an annual report of its proceedings to the governor, by the

firteenth of November of each year, together with an account of
all moneys received and disbursed by them pursuant to this act.
Skc. 10. Any person who shall be licensed by said board to
practice dentistry, shall cause his or her license to be registered
with the county clerk of any county, or counties, in which such
person may desire to engage in the practice of dentistry; and the
county clerks of the several counties in this state shall charge for
registering such license a fee of twenty-five cents for each regis-

- tration. Any failure, neglect, or refusal on the part of any per-

son holding such license to register the same with the county
clerk, as above directed, for a period of six months, shall work a
forfeiture of the license; and no license, when once forfeited, shall
be restored, except upon the payment to the said board of exam-
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iners of the sum of twenty-five dollars, as a penalty for such neg-
lect, failure, or refusal.

Sec. 11. Nothing in this act shall be construed to prevent per- gxtracting
sons from extracting teeth. teeth.

452. .

18 G. A,, Ch. 151, § 3.

[19 G. A., ch. 140, amends this section by adding thereto the following:]
For which service the clerk shall receive, in addition to the com- Compensation
peusation already allowed him by law, the sum of ten cents for °f€erks.
each birth, marriage, or death so recorded by him, and the fur-
ther sum of ten cents for each one hundred words of written
matter contained in said report, the same to be paid out of the

county fund.

Skc. 5.

This statute, so far as it authorizes
the board of health to require a phy-
sician to report information as to
births and deaths, is not unconstitu-
tional. Its objects are within the

4_,

18 G. A., Ch. 151, § 10.

authority of the state, and may be‘
attained in the exercise of its police
pgzer: Robinson v. Hamilton, 60—
1

3.

20 G. A., ¢h. 173, amends this section by striking out the word * quar-
terly” in the eighth line of said section and inserting in lieu thereof the

word ** monthly.”]
Skc. 11.

(19 G. A., ch. 175, § 1. provides that the report be made biennially to the
governor, on or before the 15th day of August preceding the regular session
of the general assembly: See that act, in sapplement to page 28.]

Sec. 12.

[20 G. A,, ch. 173, amends this section by inserting after the word
“ paid,” in the sixth line, the word ‘* monthly."”']

455.

Skc. 21.

The board of health may, under
this section, provide K a temporary
building to which infected persons
may be removed for isolation, and
the county will be liable for the ex-
penses thereof in case of the inability
of the infected person or persons to
}_)ay such charge. Whether the in-
ected persons would be liable for
such expenses in any eventy doubted :
Staples v. Plymouth Co., 17 N. W.
Ref.. 569.

The sick Yerson is properli charge-
able with all the expenses which may
be incurred under this and the fol-
lowing section, as including expenses
of removal, if that is adopted, or iso-
lation, if that is adopted; and, in
the latter case, the expense of food

furnished to the entire family during
the period of isolation may. be in-
cluded; also, the supplying of cloth-
ing in place of clothing worn by the
family which is burned. For all such
expenses which the sick person or
those liable for his support are una-
ble to pay, the county 1s ultimately
linble:  City of Clinton v. County of
Clinton, 61-205,

It is the imperative duty of the lo-
cal board of health to provide for a
sick person, regardless of his settle-
ment—-as where the person is a for-
eigner, not 7vaat having acquired a
settlement. The sick or afflicted per-
son must in such case be deemeg to
belong to the county where the relief
becomes necessary: Ibid.
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460.
Sec. 1583.

[19 G. A, ch. 175, § 1, provides that the biennial reports be made to the
governor on or before the 15th day of August preceding each regular session
of the general assembly: See that act, in supplement to page 23.]

STATE EDUCATIONAL BOARD OF EXAMINERS.
[Nineteenth General Assembly, Chapter 167.] ‘

Who constitute  SecTioN 1. The superintendent of public instruction, the presi-

board,

- dent of the state university, the principal of the state normal
school, and two persons, to be appointed by the executive council,
one of whom shall be a woman, for terms of four years: Provided,
that of the two first appointed, one shall be for two years: and
provided further, that no one shall be his own successor in said
appointments: are hereby constituted a state board of examiners,
with the superintendent of public instruction as, ex-officio, its
president.

Publicexsmb- ~ Spe, 2, The board shall meet at such times and places as its

nation.

State certifi-

cate and diplo-

s,

president shall direct for transaction of business, and shall
hold annually at least two public examinations of teachers at
each of which examinations one member of the board shall Preside,
assisted by such well qualified teachers, not to exceed two in num-
ber, as the board of examiners may clect. Said board may adopt
such rules, not inconsistent herewith and with the statutes of
Iowa, as they may deem proper; and said board shall keep a full
record of their proceedings, and a complete register of all per-
sons to whom certificates and diplomas are issued.

Sgc. 3. Said board shall have power to issue state certificates
and state diplomas to such teachers as are found, upon examina-
"tion, to possess good moral character, thorough scholarship, clear
and comprehensive knowledge of didactics, and successful ex-
perience in teaching.

Branchesfor . Spc. 4, Candidates for state certificates shall be examined

exnmination, -

How long val-
id : revocation.

F.o

upon the following branches: - orthography, reading, writing,
arithmetic, geography, English grammar, book-keeping, physiolo-
gy, history of the United States, algebra, botany, natural philoso-
phy, drawing, civil government, constitution and laws of Iowa,
and didactics: and candidates for state diplomas shall pass ex-
amination upon all branches required by candidates for state cer-
tificates and in addition thereto in geometry, trigonometry,
chemistry, zoology, geology, astronomny, political economy,
rhetorie, English literature and general history, and such other
branches as the board of examiners may require.

Skc. 5. A state certificate shall authorize the person to whom
it is issucd to teach in any public school of the state for the term
of five years from the date of its issue, und a state diploma shall
be valid for the life of the person to whom it is issued: Provided,
that any atate certificate, and any state diploma, may be revoked
by the board of examiners for any cause of disqualification, on
woll-founded complaint entered by any county superintendent of
schools, :

Skc. 6. Tho fee for each state certificate shall be three dollars,

.
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and for each state diploma five dollars, which fee shall be paid
before examination to such person as the board of examiners may
designate from their own number, and the same shall be paid into
the state treasury, when so collected: Provided, that if said ap-
plicant shall fail in said examination, one-half of the fee shall be
returned.
Sec. 7. Every holder of a state certificate, or of a state
diploma shall have the same registered by the county superintend- Registration.
ent of schools of the county in which he wishes to teach, before
entering upon his work, and each county superintendent of
schools 1s required to include in his annual report to the superin-
tendent of public instruction a full account of the registration of
state certificates and diplomas.
Sec. 8. Each member of the state education board of ex-
aminers, and each person appointed by said board to assist in Compensation
conducting examinations as provided for in section two of this act, board, ¢
shall be entitled to receive for the time actually employed in such
service his necessary expenses: And provided further, that each
member of said board, not a salaried officer, shall, in addition to
his necessary expenses, receive the sum of three dollars per
day he or she is actually employed in said examination, which
amounts shall be certified by the superintendent of public instruc-
tion; and the auditor of state is hereby authorized to audit and
draw his warrant for the same upon the treasurer of state: Pro-
vided, the aggregate amount for any one year shall not exceed
three hundred dollars.
Sec. 9. The board of examiners shall keep a detailed and ac-
curate account of all moneys received and expended by them, sscountsof
which, with a list of the names of persons receiving certificates and moneys.
diplomas, shall be published by the superintendent of public in-
struction in his annual report.

464,
Skc. 1601, '

[19 G. A., ch. 175, § 1, seems to provide that the biennial reports be made
to the governor on or b fore the 15th of August preceding the regular ses-
sion of the general assembly: See that act, in supplement to page 28.]

ArtER SEc. 1603.
[Twentieth General Assembly, Chapter 115.]
Secriox 1. There is hereby appropriated out of any money
in the state treasury not otherwise appropriated, for the supportgsmoannualty,
of the state university in the several departments and chairs, and appropristed.
in aid of the income fund and for the development of the institu-
tion, the sum of eight thousand dollars annually.

465.

17 G. A., Ch. 45.

¥19 G. A., ch. 175, § 1, provides for a biennial report to the governor on or
before the 15th of August preceding each regular session of the general
assembly. See that act, in supplement to page 23.]
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Sec. 1604.

[20 G. A., ch. 76,-§ 1, amends this section by striking out all that portion
thereof after the word ‘ board "’ in the eleventh line and adding in lieu
thereof the following: *‘ of frustees consisting of one person from each con-
gressional district of the state. But the present board of trustees shall con-
tinue as members of the board of trusters from their seceral congressional
districts until their terms of office eapire.’]

Sec. 1603,
[120 G. A., ch. 76, § 2, repeals this section and enacts in lieu thereof the
following:] :
Election and Sec. 1605. That of the members of said board representing
termoftrus-  the different congressional districts there shall be elected by this
' general assembly one to serve two years, four to serve four
ears, and three to serve six years from the first day of May,
A. D. 1884, and as the term of office of the members of the board
expire, the general assembly shall elect their successors whose
Board of trus-  term of office shall be six years. The board of trustees shall fill
tees to fill va- . ., . . .« .
cancles. all vacancies occurring’therein, except when the legislature is in
session, and the persons so appointed shall hold their office until
the next session of the general assembly after such appointment:
Personsnot . hut neither the president nor any other officer or employe of the
eligible.
college and farm, nor any member of the general assembly, shall
be eligible as trustees.

468.
ArTER SEC. 615,

SALE OR LEASE OF AGRICULTURAL COLLEGE LANDS.

[Twentieth General Assembly, Chapter 72.]

Secrion 1. The trustees of the Iowa state agricultural col-

Trustees - =" Jege and farm are hereby authorized to sell the lands granted to

le-ﬁfmmed © the state of Iowa by an act of congress entitled “ An Act donat-

ing public lands to the several states and territories which may

provide colleges for the benefit of agriculture and mechanic

How sold. arts,” approved July 24, 1862. Such sale shall be for cash, or

upon & partial credit not exceeding ten years, at such appraised

Deferred pay- value as shall be fixed by said trustees. All deferred payments

tacut. shall draw interest at the rate of eight per cent per annum, paya-
ble annually in advance.

. Upon a failure to pay the annual interest or principal within

fallure lo B9 gixty days after it becomes due and within sixty days after notice

days, a forfeit- thereof in writing by mail or otherwise from the trustees or land

e agent of said college to the holder of the lease shall have been

~ given, the purchaser shall forfeit all claim to said land and the

improvements made thereon and all sums paid on said contract,

Trustees may unless in the opinion of the trustees an extension should be al-

extend time. lowed.
Frustecs ma Skc. 2. Said trustees are also authorized to lease the said
s y .

lease forten  lands for a term not exceeding ten years at an annual rent equal

Yearsmi8PCr ¢ eight per cent per annum upon the appraised value of the

Lesscemny  tract, payable annually in advance, and the said lessee, his heirs

purchase. or assigns, shall have the privilege of purchasing said tract of

land at the expiration of the lease at the appraised value stated
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in the lease. The lessee failing to pay the annual interest upon Lease forfeited
said lease within sixty days after th: same becomes due an for non-pny-
within sixty days after notice thereof in writing by mail or other- terest.
wise from the trustees or land agent of said college to the holders
of the lease shall have heen given, shall forfeit his lease together
with the interest paid thereon and improvements made on said
lands.

Skc. 3. The said trustees are authorized at their option to
cause to be revived [reviewed] the purchase price of the land so Trustecs mar
sold or leased, or which has been heretofore sold or leased before price to be re-
the same becomes due, upon such terms and conditions of pay- Viewed.
ment as said trustees may deem for the best interest of the insti-
tution.

Said trustees may also renew leases as they expire, and when
so renewed the leasehold estate shall be subject to taxation as May review
provided in chapter one hundred and sixty-nine of the acts of the Le‘:?f:cg o tax.
nineteenth general assembly entitled, “ An Act to provide for tax- aion, ’
ation of leasehold estates in Agricultural College Lands,” ap-
proved March 25th, 1882.

Sec. 4. Leases heretofore issued by said trustees under the
authority of former acts of the general assembly of this state and All leases
all renewals of such leases shall be deemed assignable and a]] lgnable.
transfers of such leases or renewals heretofore made shall be
valid, and the owner, whether holding one or more than one such Transfers here-
lease or renewal, who has made the annual payments therein re- ?uﬂff' made
quired, shall be entitled to all the benefits of such contract or con-
tracts, and shall have the privilege of purchasing the tract or
tracts of land so held by him as provided in the lease, and upon
payment of the purchase money shall be entitled to a patent for
the land described in said lease or leases.

Sec. 5. The said trustees are hereby authorized in like man- Lanas
ner to sell or lease the lands belonging to the said Iowa acquired by

. . ; purchase,
agricultural college acquired by purchase with accumulated subject to
interest fund. Qttdons.

Sgc. 6. Whenever a sale shall be made of any of said lands as
hereinbefore provided, the president of the said agrictltural col- President and
lege shall issue to the purchaser a certificate, countersigned by Toine oo tifieate
the secretary ofsaid board, stating the fact of purchase, the name 10 purchaser.
of the purchaser, description of land and the appraised value
thereof. Upon payment of such purchase price to the treasurer
of state the purchaser or his assigns shall be entitled to a patent
or patents for such tract or tracts of land. And upon presenta-
tion of such certificate: to the secretary of state with the receipt Amount to be
of the treasurer of state showing full payment of the purchase Freasurer of
money and stating the amount thereof, said secretary of state ®4t
shall issue to the purchaser or to his assignee a patent or patents Secretary of
for the tract or tracts of land therein described, which patents ;,L:tfgn[t(f s
shall be signed by the governor and secretary of state, as other :
patents or deeds for lands conveyed by the state, and shall vest in Titte to vest in
the purchaser all the right, title and interest of the state and of pPurchaser.
said college in and to the lands therein described.

Sec. 7. The principal of all moneys collected under the pro-

visions of this act, shall be paid to and held by the treasurer of
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Prinetpal to be state, and shall be drawn out for the purpose of investment on
eAS-

held by tre
urer of state.
How drawn
out.

Chapter T1
15th G. A,
r-pealed.

Management
and invest-
ment of en-
dowment fund
vested in trus-
tecs.

Approvedby
executive
council,

Funds: how
loaned.

First.

8econd.

Third.

Fourth.

the order of the board of trustees, only when required to complete
a loan. The interest collected shal{ be paid to the treasurer of
the college upon the order of the board of trustees.

" 8gc. 8. Chapter seventy-one of the acts of the fifteenth gen-
eral assembly entitled, *“ An Act to regulate the leasing ot the
lands belonging to the Jowa State Agricultural College,” ap-
proved March 19th, 1874, and all acts and parts of acts conflict-
ing with the provisons of this act are hereby repealed.

469.
Skc. 1617.
[This section is evidently superseded Ly the following:]
[Twentieth General Assembly, Chapter 193.}

Secrion 1. The board of trustees of the Iowa state agricult-
ural college and farm, are hereby charged and intrusted with
the management and investment of the endowment fund of
said college, derived from the sale of the lands granted to
the state of Iowa by an act of congress eutitled, “An Act
donating public lands to the several states and territories which
may provide colleges for the benefit of agriculture and mechanic
arts,” approved July 2d,1862. Such investment may bLe in the
stocks of the United States, or of the states, or some other safe
stocks yielding not less than five per centum of the par valne of
said stocks, as provided by act of congress granting said lands.
Before the purchase of any such stocks shall be made the pro-
posed investment shall be submitted to and approved by the
state exeoutive council.

Skc. 2. Said board of trustees are also authorized to loan said
fund upon approved real estate security in accordance with the
following rules and regulations:

First. Each loau shall be for a term not exceeding ten years,
at a rate of interest to be fixed by said board not exceeding ten
per centum, and not less than six per cent per annum, payable
annually, :

Seconp. Each loan shall be secured by a mortgage para-
mount to all other liens upon improved farm lands in the state of
Iowa, and shall not exceed forty per cent of the cash value of the
mortgaged premises, exclusive of buildings.

TriRD. Principal and interest shall be payable to the order of
said board at the office of the state treasurer at Des Moines,
Jowa, and the notes and mortgages shall provide for the payment,
by the horrower, of all expenses, attorneys’ fees and costs, which
shall be incurred in collecting the principal and interest of such
loans, or any part thereof, by reason of the defuult of such bor-
rower.

FourtH. A register containing a complete abstract of such
loan, and showing its actual condition shall be kept by the sec-
retary of said board, and shall be at all times open to inspection.
The attorney general, under the direction of the executive
council, shall prepare all blanks, forms and instructions neces-
sary to carry into effcet the provisions of this section, and to
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keep the funds loaned as herein provided secure and unim-
paired.

Sec. 3. For the purpose of carrying into effect the pro- Trusteesan-
visions of this act, the said trustees are authorized to appoint a :ﬂ)‘;;“’i““"‘l’u’fﬁ'
finaucial agent to receive applications and negotiate loafis in ac- cial agent.
cordance with the conditions herein contained. The trustees
shall require any agent appointed under this act, before entering
upon the discharge of his duties, to give bond with approved To give bond.
sureties in a penal sum to be detcrmmed by said board of trus-
tees, which shall be at least double the amount of funds liable to
come into his hands at any time, and shall be for the use and
benefit of said Iowa state agricultural college and farm, and
actions for breach of the conditions hereof may be brought in the
name of said board of trustees. The appointment of such agent, Approval by
and the bond given by him, shall be subjeci to approval by the g‘”‘;‘ai“’
state executive council. Such agent sball hold his office during
the pleasure of the board of trustees.

Sec. 4. The secretary of the board of trustees shall semi-an-
nually report to the executive council, and to the board of trus- Duty of the
tees at every meeting, all loans made under this act, giving a %ecretary.
description of the security taken and the value thereof, the name
of the borrower, length of timz, and amount -of loan and rate of
interest,

Skc. 5. Foreclosure of mortgages taken under this act may be ¢ cc10suc of
made in the name of the Loard of trustees of the Towa state agri- mortguges.
cultural college and furmn, and in case of sale on execution under
such foreclosure the mortgaged premises may be bid off in the
name of the state of lowa, and if deed therefor be made, said
premises shall be held by the state in trust for the benefit of said
agricultural college. Such land shall be subject to lease or sale
the same as other land belonging to the college.

Skc. 6. The agent provided for by section three of this act
shall receive compensation to be fixet by said board of trustees Compensnllon
at a rate not exceeding the sum of two thousand dollars jer an- of sgent.
num, and all necessary expenses while necessarily away from his
office, in the discharge of his official dutics, to be p!ud as other
officers, out of the treasury of the state.

Skc. 7. Moneys collected from delinquents shall be paid at M‘mcfutt%bbt(‘w
once into the state treasury. The principal of the fund shall be e treasury and
kept by the treasurer of state and shall be drawn out for the pur- E:l?&i&grﬁ%r
pose of investment as hereinbefore provided upon the order siate.
of the board of trustees subject to such restrictions as may be How drawn
imposed by the attorney general and the state executive council. *%*

The treasurer of state shall make monthly reports to the secre- Monthly re
port of treas-

tary of the board of trustees showing all payments of prmmpal urer.

and interest and shall remit to the txeasurer of the college all in-

terest then in his hands, as shown by such reports.

Skc. 8. All acts and parts of acts conflicting with the provis- Repealing
ions of this acl are hereby repealed. ciause.
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TAXATION OF LEASEHOLD ESTATES IN AGRICULTURAL COLLEGE
LANDS.

[Nineteenth General Assembly, Chapter 169:]
Secrian 1. In all cases where leases of lands executed by the

Taxable as real trustees of the agricultural college have been, or shall hereafter
property; val. be, renewed ten years after the date of the original lease has ex-

1e; assessme
and sale., _

pirad, the interest in such lands of the lessee, his heirs, or assigns
shall be subject to assessment and taxation as real property. The
value of such interest shall be ascertained by deducting from the
value of such lands and the improvements thereon the amount
required to be paid by the terms of the lease to acquire the title
thereto. Such leasehold interest shall be assessed, taxed, and
sold for delinquent taxes, and redemption from such sale be made
or tax deed be issued, in all respects like other real estate,
save as herein otherwise provided, with the same rights, liabilities,
and effect, and the treasurer’s tax deed shall operate as a full and
complete assignment of said leasehold interest to the grantee
named in such deed.

Payments after | SEC. 2. At any time after such leasehold interest shall have
sale; redemp- been sold for delinquent taxes the holder of the certificate of pur-

tion.

Purchnse.

Certificate of
sale, or tax -

deed.

chase may pay any interest or principal due by the terms of the
lease, or do any other act necessary to prevent a forfeiture of
such lcase by the terms thereof, and the proper voucher for such
Fayment shall be filed with the auditor of the county where the
and is situated. No redemption from a sale of such land shall
be allowed until the’amounts paid by the holder of the certificate
of sale by virtue of this act, together with interest thereon at
eight per cent. per annum from the dates of payment shall be
paid to the auditor, with all other amounts required by law to
complete such redemption, to be by himn paid to the holder of -
such certificate, and the certificate of redemption shall show the
amounts paid by the party redeeming on account of such lease.

Sec. 3. Where any leasehold interest has been sold for de-
linquent taxes and a treasurer’s deed issued thereon, the grantee
in such deed named, his heirs or assigns, shall be entitled to pur-
chase the land conveyed by such deed at the price and on the
terms specified in the lease therefor then in foree, and to receive
a patent therefor. In case such lease shall expire before the
holder of the certificate of sale shall be entitled to a treasurer’s
deed, such holder may pay the amount required by the terms of
such lease to acquire the title in fee to said land, and receive a
conveyance of the same, and after such conveyance is made, no
redemption from the tax sale of the land thereby conveyed shall
be allowed.

Sec. 4. The right of the tax sale purchaser or his assigns to

- pay any amount due by virtue of any lease shal] be evidenced by

a copy of the certificate of sale or treasurer’s deed, as the case
may be, duly certified by the officer, or officers, executing the
same, and in case no tax deed has been issued the auditor of the
proper county shall further certify that redemption from the tax
sale has not been made. Such copy and certificate sball be filed
with the secretary of the board of trustees and become a part of
the records of his office.
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Sec. 5. The board of trustees shall cause to be certified 0 b ard to certt
the auditor of each county in which leased college lands are sit- to con. ?ycﬁu-‘y
uated, on or before the first day of April, A. D. 1882, and on or{jiefsliunof, |
before the fifth day of January of each year thereafter, a list of taxation.
such lands held under rencwed leases, too'-ether with the name of
each lessee thereof, the date and terms of each lease, the amounts
to be paid thereunder, and the dates when such amounts will be-
come due. Each auditor of a county in which such lands are
situated shall deliver to the assessor ol each township, which con-

.tain any of said lands, on or before the first day of April, A. D.
1882, and on or before the fifteenth day of January for each year
thereafter, a list of such land situated in such towuship, together
with a statement showing the lessee of each tract and the amounts
to be paid by virtue of the lease thereon, and the dates. of
payment.

Sgc. 6. Nothing in this act shall he so construed as to au-
thorize the taxation of any leasehold interest under and by virtue Act takeseffect
of this act, for any year prior to 1882.

Sec. 7. All acts and parts of acts, so far as they conflict with Repealing .
this act, are hereby repealed. 3

470.

Sec. 1621.

[20 G. A., ch. 27, repeals this section and enacts in lieu of it the following:]
* Sgc. 1621. There shall be adopted and taught at the state
agricultural college a broad, liberal and practical course of study in Couzse of study
which the leading branches of learning shall relate to agricult-
ure and the mechanic arts, and which shall also embrace such
other branches of learning as will most practically and liberally
educate the agricultural and industrial classes in the several pur-
suits and professions of life including military tactios.

[Sec. 2 of the same act repeals ‘‘all acts and parts of acts inconsistent
with this act.”’]

471.

Sec. 1632.

[19 G. A, ch. 175, § 1, provides that the biennial reports shall be made to
the governor on or before the 13th day of August preceding the regular
sesston of the general assembly: See that act, in supplement to page 28.]

.
475.
INSTITUTION FOR FEEBLE-MINDED CHILDREN.

[Nineteenth General Assembly, Chapter 40.]

Secriox 1. Chapter 152 of the sixteenth general assembly, and 156, A, ch. 152
chapter 164 of the eighteenth general assembly, are hereby re-4nd 18 G. A
pesaled, and the following enacted in lieu thereof: od, o repen

Sec. 2. The institution located at Glenwood, in Mills county,
and heretofore known as the Asylum for Feeble-Minded Chil- Chanwe of
dren, shall by this act be termed the Institution for Feeble- Jime; oard

Minded Children. Said institution shall be under the manage-
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Obhjects of in-
stitution.

Sunerintend-
cnt.

Powers and

duties of trns-
tees; officers;
compensation.

ment of a board of trustees, consisting of three persons, two of
whom shall constitute & quorum for the transaction of business.
Said trustees shall be elected by the general assembly, one of
whom shall be elected for two years, one for four years, and oue for
six years; and at least one of them shall be a resident of Mills
county, and each geuneral assembly shall hereafter elect one trus-
tee for six years.

Sec. 3. The purposes of this institution are to train, instruct,
support and care for feeble-minded children,

Sec. 4. The board of trustees shall appoint a superintendent,
whose duty it shall be, under the direction of the board, to super-
intend the care, management, training and instruction of the
wards of the institution, and the management of its finances.
He shall give a bond to the state of Iowa, in such a sum as the
board shall require, to be approved by the board, conditioned for
the faithful performance of his duties. He shall make quarterly
settlements with the treasurer of the board.

Sec. 5. The board of trustees shall have the general supervis-
ion of the institution and all its affairs, and shall adopt such rules
and regulations for the wanagement of the same as will carry
into effect the provisions and purposs of this act. The trustees
shall elect one of their number president; and they shall elect a
secretary and treasurer, who may or may not be members of the
board. The treasurer shall give bonds, as the board may require,
conditioned for the faithful accounting of all moneys that come
into his hands. The secretary and treasurer, if not a member of
the board, shall receive three dollars per day for the time he is
actually employed duriug the sessions of the board, or under their
direction. Said board shall meet at the institution on the first
‘Wednesday in Octaober of each year, and every three mronths there-
after, and at such other times as two of their number may de-
cide. The full compensation of the members of the board shall
be four dollars per day for time actually employed, and mile-
age, such as is allowed by law to members of the general assem-
bly.

Whoentitledto SEC. 6. Every child and youth residing in the state, between

admission,

County super-

the ages of five and eighteen years, who, by reason of deficient in-
tellect, is rendered unahle to acquire an education in the commmon
schools, shall be entitled to receive the physical and mental train-
ing and care of this institution at the expense of the state; and it
shall be the duty of the county superintendent of common schools

intendenttore- in eacli county to report to the superintendent of the institution,

purl.

Method of ad-
mission,

on the first day of October of each year, the name, age, and post-
office address of every person in his county between the ages of
five and twenty-one, who by reason of feeble mental and physical
coudition is deprived of a reasonable degree of benefit from the
common schools. He shall also state in sxid report whether or
not such person has ever attended school, and how long, if at all;
and he shall also give the post-office address of the parent, guard-
ian, or nearest friend of such person. ’

Skc. 7. There shall be received into the institution feeble-
minded children between the ages of five and eighteen years,
whose admission shall be applied for as follows:
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First. By the father and mother, or either of them, if the other
be adjudged insane.

Second. DBy the guardian duly appointed.

Third. In all other cases, by the board of supervisors of the
county in which the child resides. It shall be the duty of such
hoard of supervisors to make such application for any such child
that has no living sane parent or guardian in the state, unless
such child is comfortably provided for already.

Skc. 8. The forms for applications for admission into the insti-
tution shall be such as the trustees shall prescribe, and each ap- Application.
plication shall be accompanied by answers to such interrogatories
as the trustees shall require propounded.

Sec. 9. For the support of said institution there is hereby ap-
propriated, out of any money in the treasury not otherwise appro- SrhPer: APPTo-
priated, the sum of ten dollars per month for each inmate therein
supported by the state, counting, the actual time such person is
an inmate and supported by the institution; and upon presentation
to the auditor of state of a sworn statement of the average num-
ber of inmates supported in the institution by the state, for the
preceding month, the auditor of state shall draw his warrant upon
the treasurer of the state for such sum. For the ordinary ex-
penses of the institution, including furniture, books, echool ap-
Earatus, and compensation of officers and teachers, there is here-

y appropriated the sum of eleven thousand dollars annually, or
go much thereof as may be necessary, which may be drawn
quarterly upon the order of the trustees.

Sec. 10. When the pupils of the institution are not otherwise

rovided with clothing, the same shall be furnished by the super- ot of trans-

intendent, who shall make out an account of the cost thereof, in clothing.
each separate case, together with the cost of transmission of the
pupil, when the latter is not otherwise provided for; and said ac-
count shall be made against the parent or guardian, il there be
such, or otherwise against the inmate; and when said account shall
have been certified to by the superintendent, it shall be presumed
to be correct in all courts, and shall be transmitted by mail to the
county auditor of the couuty from which said pupil was sent to
the institution. The said auditor shall then proceed at once to
collect the same, by suit, if necessary, in the name of the county,
and pay the same into state treasury. The superintendent shall,
at the same time, transmit a duplicate of the same account to the
auditor of state, who shall credit the same to the account of the
institution, and charge it to the proper county: Provided, [if] it
shall appear by the affidarit of three disinterested citizens of the
county, not kin to the inmate, that the parent or guardian would
be unreasonably oppressed by such suit, then such auditor shall
not institute such suit, but shall credit the same to the state on
his books, and report the amount of such account to the board of
supervisors of his county, and the said board shall draw from tho
county fund the amount claimed, and cause the same to be paid
into the state treasury,  All accounts for clothing and transpor-
tation of pupilson the books of the superintendent of this institu-
tion, and not paid at the time of the enactment of this section,
hereby are made suhject to the same, and shall be collected ac-
cordingly,
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Retorn of in- Sec. 11. Any inmate of the institution may be returned to the
e parents or guardian, whenever the trustees may so direct.
Stc. 12. The term * feeble-minded,” as used in connection
“ Feeblemind- with this institution, shall be so construed as to include idiotic
fors, metude td- children, and the institution shall provide a custadial department
for the care of such children as cannot be benefited by educational
training.
Sec. 13. The board of trustees shall make a full report of the
&f‘l{‘;’d“ of _ disbursements of the institution, and its condition, financial and
- " otherwise, to the general assembly, at each regular session there-
of.
[As to general provisions, regulating reports of boards of trustees of state
institutions, see 19 G. A., ch. 175, § 1, in supplement to page 28.]
Sec. 14. The superintendent may, under the direction of the
:} g‘é‘im‘r’:'mt board of trustees, appoint such subordinate officers, teachers, at-
tencuers, ete. tendants and other help as may be needed for the efficient work-
ing of the institution.

SEc. 1643.
[Twentieth General Assembly, Chapter 153.]
Name or © — SectioNn 1. The reform schools of this state shall be hereafter
reform schools known as industrial schools instead of reform schools and the
ghanged to in- 4151608 of said schools shall be known as the board of trustees of
schools. ~  the industrial schools.

GIRLS’ DEPARTMENT OF STATE REFORM SCIOOL.

(Eighteenth General Assembly, Chapter 171.] g

Section 1. The executive council is hereby authorized and
instructed to purchase for the use and occupancy of the girls’
department of the reform school the building, furniture, and
grounds of the Mitchell Seminary, located at Mitchellville, Towa,
and twenty acres of land adjoining said grounds on the soith,
comprising forty acres in all, and in paymeut therefor the auditor
of state is hereby required to draw warrants on the state treasur-
er for the amount of the purchase money, and the warrants so
drawn shall be payable, one half in the year 18382, and the other
half in the year 1884: Provided, that the cost of the said property
shall not exceed the sum of twenty thousand dollars, and  yur-
ther Provided, That no money shall be paid for said property
until a title thereof is furnished to the state free of all liens and
incumbrances.

Sec. 2. It shall be the duty of the trustees of the reform
school to take possession of said property after the completion of
the purchase, and cause the building to be painted and repaired,
and erect suitable stables, and out-buildings on the said grounds,
at an expense not exceeding the sum of one thousand dollars; and
they shall hereafter as soon as practicable remove to said prem-
ises the girls’ department of the reform school which is now tem-
porarily Tocated at Mt. Pleasant, Iowa.

[Sec. 3 makes a temporary appropriation. In preparing the original
edition of this work the whole act was omitted as not containing any general

provisions, but it is the only act which relates to the establishment of the
girls’ department at Mitchellville and is therefore here inserted.]
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479. '
Skcs. 1639, 1660 and 1661.

(19 G. A., ch. 150, amends these sections by striking out the word ** ma-
jority"' wherever it occurs therein and inserting in lieu thereof the words,
‘ twenty-one years.” |

480.

SUPPORT OF GIRLS IN STATE REFORM SCHOOL.

[Nineteenth General Assembly, Chapter 92.]

SecrioN 1. There is hereby appropriated, out of any money in appropriation.
the state treasury not otherwise appropriated, the sum of ten dol-
lars per month, or 8o much thereof as may be necessary, for each
girl actually supported in the state reform school, counting the
average number sustained in the school for the month, and upon
the presentation to the auditor of state, each month, of a sworn
statement of the superintendent of the average number of girls
supported by the sohool for the ‘preceding month, the auditor of
state shall draw his warrant on the treasurer of state in favor of
the treasurer of the bouard of trustees of the state reform school
for the sum hereinbefore provided.

Sec. 2. The provisions of section 1 of this act shall apply from
and after October 1, 1881.

481,
Sgc. 1675.

[19 G. A., ch. 166, § 1, amends this section by striking out the words
‘ eight thousand’’ in the fourth line and inserting in lieu thereof the words
*“ten thousand."’)

SEc. 1676.

519 G. A, ch. 166, § 2, repeals this section as amended and enacts the
following as a substitute theretor:]

Sec. 1676. For the purpose of meeting current expenses
there is appropriated out of the state treasury so much as is
necessary, not to exceed forty dollars per quarter for each pupil
in said 1nstitution except non-residents at the time of their re-
ception. :

Sec. 3. All acts and parts of acts inconsistent with this act
are hereby repealed.

Sec. 1677,

[19 G. A., ch. 175, § 1, provides that all boards of trustees of state insti-
tutions shall make biennial reports to the governor on or before the fifteenth
day of August Freceding the regular session of the general assembly: See
that act in supplement to page 28.]

483.
Sec. 1692.
[19 G. A., ch. 105, amends 18 G. A., ch. 203, 80 as to insert in this section
the word ‘‘thirty-five' in place of the word *‘twenty-eizht,” with the

proviso that such change shall ** commence and have effect from the quarter
conuuencing January 1, 1882."]
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Skc. 1693.

[The word *‘eleven’’ before *‘thousand” in the fourth line is made
* twenty-one”” by 20 G. A., ch.73. The amount had been previously
changed by 18 G. A., ch. 203, and 19 G. A., ch. 105.]

Skc. 1694.

(19 G. A., ch. 175, § 1, provides that boards of trustees of state institu-
tions shall make biennial reports to the governor on or before the 15th day
of August preceding the regular sessions of the general assembly: See that
act in supplement to page 28.]

‘ 486.
16 G. A, Ch. 129, § 9.

[19 G. A., ch. 175, § 1, provides that the reports of boards of trustees of
state institutions shall be made biennially to the governor on or betove the
15th day of August preceding the regular sessions of the general assembly:
See that act in supplement to page 2%.]

489.

Sec. 1713.

The school district being a public | construction of ita school houses, or
corporation or guasi corporation, ia | negligence in failing to keep them in
not liable for personal injuries sus- | repair: Lanev. District Townehip of

_ tained on nccount of the negligent

Woodbury, 58-462.

490.

Src. 1715.

A court of equity may, in a proper
case, set aside an award by arbitra-
tors chosen under this section. Ap-
peal to the county superintendent,
under § 1829, is not the proper
remedy: Dist. T'pof Algona v. Dist.
T1"p of Lott's Creek, 54-256.

‘he arbitration here contemplated
is the arbitration provided for by the
statute (see Code §§ 3416-3431), and
a court cannot enter up judgment for
a different umount than that taxed in
the award: Dist. Tup. of Liitle Sioux

Skc. 1717.

¢. Ind. Dist. of Little Sioux, 60-141.

‘Where a portion of anindependent
district is severed and restorcd to a
district township, to which it geo-
graphically belongs, it seems that
bonds issued by the independent
district must be taken into nccount
in apportioning the liabilities be-
tween it and ‘*he district township,
although the district township can-
not issue such bonds: Albin ¢v. Board
of Directors of Ind. Dist. of West
Branch, 5871,

[19 G. A. ch. 51, §1, amends subdivision 2 of this section by adding

therveto the following: “‘And to authorize the board of directors to obrain,
at the expense of the district township, such highways as auch board may
deem_necessary for proper accesa to the schoolhouses in theiy district.”
And § 2 of the same act amends subdivision 3 by udding thereto the follow-
ing: “dnd for obtaining highways for access to school-houses.'']

‘The electors of a district township | of a debtor of the district without
have no power under this section, or | consideration: Distric: Township of
otherwise, to authorize the discharge | Washingéon v. Thomas, 59-50.

493,
Sre. 1723,
The board of divectors has no au- | ity to employ one of its number for a

thority to bhind the district township
for insurance of huilding, furniture,
&c.: Am. Ine, Co. v. Dist, Ip. of
Witlow, 53=608,

A board of directors hae no author

compensation to oversee the comple-
tion of n school-house abandoned by
the contractor: More v, Ind, Dist.
of Toledo City, 55-664,
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BARB WIRE FENCE AROUND BCHOOL GROUNDS.

[Twenticth General Assembly, Chapter 103.]

SkcrioN 1. It is hereby made the duty of the board of direct- Tobe removed
ors of every independent district and of every district township pep P I
to remove before the first day of September, A. D. 1884, any
barb wire fence enclosing in whole or part any public school
grounds in such district and it is also made the duty of any per-
son owning or coutrolling any barbed wire fence within ten fect
of any public school grounds to remove the same within the time
herein above named.

Skc. 2. Hereafter barb wire shall not be used in enclosing in Shall not he
whole or in part any public school building or the grounds upon jeel within 10
which the same may stand; and no barbed wire shall he used for ground.

a fence or other purpose within ten feet of any public school
ground.

Src. 8. For a failure or neglect on the part of any board of Penaity.
directors of any independent district or of any district township
to carry out the provisions of this act any member of such board
shall be fined on conviction not exceeding twenty-five dollars,
any person violating the provisions of this act shall on conviction
thereof be fined not exceeding twenty-five dollars.

494,
Sec. 1726.

As to what ‘rules it is competent | see notes to § 1735.
for the board to make and enforce,

INSURANCE OF SCHOOL PROPERTY.

[Nineteenth General Assembly, Chapter 149.]

Secriox 1. The board of directors of any independent school
district organized under any of the laws of this state may use un-
appropriated contingent funds for the purpose of effecting an in-
surance on the school property of their district, but they may
contract no debts for this purpose.

SETTING OUT SHADE TREES.

[Ninteenth General Assembly, Chapter 23.]

Secrrox 1. The hoard of directors of each district township and gating ont
independent district shall cause to be set out, and properly pro- sbade trees,
tected, twelve or more shade trees on each school-house site, be-
longing to the district, where such number of trees are not now
gro:ing, and such expense shall be paid from the contingent
fund.

_Smc. 2. It shall be the duty of the county superintendent, in qunie cuper.
visiting the several schools in his couuty, to call the attention of intendent to
any board of directors neglecting to comply with the require- 56 Tattire,
ments of this statute, and the required numbor of shade trees '
shall be planted as soon thereafter as the season will admit,

[Section 3 amends § 1745, which sce, in supplement to page 498.]
9
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495.

SEc; 1734.

A teacher, who is aggrieved by be-
ing discharged by the board without
being permitted to be present or
make defense, should appeal, under

Skc. 1735

A rule providing for expulsion of a
pupil for failure to pay for damages
done by him to school property, when
his defaunlt is no breach of good or-
der or good morals, is beyond the

1829, to the countﬁ superintendent.

e cannot treat the action of the
board as void: Kirkpatrick v. Ind.
Sch. Dist. of Liberty, 53-585.

authority of school officers to pro-
mulgate or enforce: Perkinsv. Board
of Directors, dc., of West Des
Moines, 56—476.

496.

Sec. 1739.

[19 G. A., ch. 46, repeals this section, and re-enacts it with the insertion

of the words *‘ of independent districts ' after the word ** directors,”” in the
second line, and with the addition at the end of the section of the following
words: ‘‘ and shall be empowered to administer the oath of office to the sec-

retary, treasurer, and members of the board."']

T 498.

SEc. 1745.

- [19G. A., ch. 23, § 3, amends this section by adding to it the following:]
12. The number of trees set out and in thrilty condition on

each school-house grounds.

[The other sections of the same act are inserted following § 1729, in sup-

plement to page 494.]

Skc. 1747.

The treasurer of a district town-
ship has no authority to bind the
township by his contracts or admis-

Sec. 1748.

The payment of money out of the
contingent fund to secure a highway
to a school-house is not unlawful:

sions: Carpenter v. Dist. Twp. of
Union, 58—?35

Ind. Dist. of Flint River v, Kelley,
55-568.

499

Skc. 1753.

It is the daty of the president to
determine whether the contract of
the sub-director conforms to the pro-
visions of law, and give or withhold
his approval accordingly. If he with-
hold approval, though erroneously,
the contract is incomplete. An ac-
tion, however, may be maintained
on the contract if it has been per-
formed without objection on the part
of the district, or part payment has
been made thereunder for services
rendered, or there have been other

acts upon the part of the district
evincing an intention to ratify the
contruct and waive its formal approv-
al. But where the services were ren-
dered after notification by the presi-
dent that he would not approve the
contract, and there is no proof that
the services were accepted or the con-
tract ratified, the mere rendering of
the services will not entitle plaintiff
to recover: Place v. Dist. T'p of
Colfax, 56-573.
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501,

Sec. 1767.

[19 G. A., ch. 167, providing for a board of examiners to examine teach-
ers for state certificates and diplomas, is inserted in supplement to page 460.]

503.

Skc. 1774.

[19 G. A., ch. 161, § 2, amends this section by striking out all the words
after directed,”’ in the seventh line, and inserting in lieu thereof the fol-
lowm%: ‘' he may, at his discretion, visit the different schools in his county,

a

and s

ll, at the request of a majority of the directors of a district, visit

the school in said district at least once during each term."']

Skc. 1776.

19 G. A., ch. 161, § 1, amends this section by striking out the word
‘““three " in the second line, and inserting in lieu thereof the word ** four.”)

508.

Skc. 1796.

This section, as to change of bound-
aries of sub-districts, does not upply
to independent districts, the bounda-

it will be considered as taking place
the first of March following; and
taxes collected prior to that time

ries of which can be changed, if at | should be paid to the township to

all, only in pursuance of §§ 1797 and

1806: Eason v. Douglass, 55-290.
Where a restoration of territory is

azreed fo, and no time fixed therefor,

Sec. 1797.

There is now no provision exempt-
ing sub-districts from the require-
ment that they shall be co-terminous
with the district township, except
that made by this section: Large v.
Dist. Tp. of Washington, 53-663.

To warrant the action of the coun-
ty superintendent in attaching a por-
tion of a district township to another
township, the consent of the direct-
ors of the township from which the
territory is detached, and the exist-
ence of natural obstacles, must both
appear Otherwise such action 1s
unauthorized and void. Such action
may, however, be legalized by a cu-
rativeact. But the district township

which the territory had previously
been attached: District Township ¢f
Honey Creek v. Floete, 59-109.

cannot be deprived, by such curative
act, of taxes already levied on the
territory at the time the trunsfer was
made: Ind. Dist. of Union v. Ind.
Dist. of Cedar Rapids, 17 N. W.

Rep., 895.

%hether a portion of one district
township, which is annexed to an-
other district township for school
purposes, is properly so annexed or
not, taxes levied and collected upon
the certificate of the township to
which the territory is attached should
be paid to such township, and not to
the township to which the territory
properly belongs: District Townahip
of Honey Creek v. Floete, 59-109.

509.

Sgec. 1798.

[19 G. A., ch. 160, amends this substitute (18 G. A., ch. 111) by adding

thereto the following:] -

Provided, however, that no such restoration shall be made un- restoration not
less there are fifteen or more pupils between the ages of five and [0 be made un
wenty-one years actually residing upon said territory sought to 15 pupils anda
be restored and not until there has been a suitable school-house 5¢hoo! house.
erected and completed within the limits of said territory suitable

for school purposes.
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Territory in-
eluded orafter-
ward attached.

Settlement of
axsets aud lia-
bitities.

The primary object of the amend-
ment of this rection seems to have
been to place independent districts
on the same footing as district town-
ships and sub-districts therein. Up-
on the change of territory from an
independent district to a district
township, there must be an appor-
tionment of all assets and liabilities,
as provided in § 1715, although a
part of such liabilities consists of

AFrTER SEC. 1800.

bonds issued by the independent dis-
tricts which the district fownship
would have no authority to issue.
This section applies as well to terri-
tory incorporated mto an independ-
ent district at the time of its organi-
zation, as to such as is subsequently
attached thereto: Albin o. Board of
Directors of Ind. Dist. of West
Branch, 58-11.

BOUNDARIES OF INDEPENDENT DISTRICTS.

[Nineteenth General Assembly, Chapter 118.]

Section 1. All the territory of an incorporated city or town,
whether included within the original incorporation or afterward
attached thereto in accordance with the provisions of law, shall
be or become a part of the independent district or districts of said
city or town,

Sec. 2. 'When boundaries are changed by the taking effect of
this act, the respective boards of directors shall make an equita-
ble settlement of the then existing assets and liabilities of their
districts, as provided for by section 1715 of the code.

510.
Skc. 1802.
[By 20 G. A., ch. 103, boards of directors of independent districts, as well
a3 district townships, are directed to remove any barb wire fence enclosin

public school grounds, and the use of such wire in fencing school grounds 18
prohibited: See that act in supplement to page 493.])

521.

Sec. 1829.

A teacher, claiming that he is
wrongfully discharged by the board
for incompetency without being
heard, should appeal, as here pro-
vided. He cannot, without doing
80, maintain an action for his salary
on the ground that such dismissal is
void: Kirkpatrick v. Ind, Sch. Dist.
of Liberty, b3-585.

Cases wherein the jurisdiction and
power of directors are brought in
question, and wherein questions arise

Sec. 1850.

This section applies to land pur-
chased upon judgments recovered
upon mortgages or contracts referred
to in § 1874, being such mortgages
or contracts as county authorities are
authorized to make under the chap-
ter of the Code relating to the school
fund. In a case where the :chool

involving the construction of statutes
conferring power upon school officers,
may properly be brought in the
courts, as by mandamus for instance,
without prosecuting the appeal here
provided. So held, as to power of
directors to make certain rules, under
which plaintiff was excluded from
school: Perkins v. Board of Direct-
Z?_‘g‘ &c., of West Des Moines, 56-
76.

fund was not loaned by the county
authorities under the provisions of
the general statute, but was loaned
by the state under the provisions of a
special statute, held, that the county
had no authority in the matter: Car-
ter v. Sherman, 16 N. W. Rep., 707.

-
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528.
Skc. 1862.

[19 G. A., ch. 174, § 2, amends this section by striking out, in the fourth
line, the words, *‘ together with two good sureties.’’]

529,
Sec. 1865.
[Repealed by 19 G- A., ch. 174, § 1.]
531,
Skc. 1873.

The change in this section made by l prior to its passage, is not unconsti-
18 G. A, ch. 12, § 5, pertains to the | tutional as impairing the obligation
mere question of costs, and therefore l of contracts: County of Kossuth v,
as applicable to mortgages executed Wallace, 60-508.

535.
Sec. 1897.

[19 G. A., ch. 175, § 1, provides that the librarian shall make biennial
reports to the governor, on or before the 15th day of August preceding the
mgmﬂ;é s]ession of the general assembly: See that act in supplement to
page 23,

. 536.
Skc. 1899. .

[19 G. A., ch. 13, amends this section as it here stands by inserting after
the word *‘ dollars,” in the sixth line, the words, ** annually from and after
the first day of January, 1882.” 19 G. A., ch. 113, amends 18 G. A., ch.
194, so as to insert in place of the word * two,”’ in the second line of this
section, the word *‘ three."]

(20 G. A., ch. 191, § 3, repeals the provision in this section [as amended]
appropriating $500 per annum for an assistant librarian. Sec. 4 of same
act changes the salary of the librarian. See that section, inserted in sup-
plement to page 944. The other sections of the act make temporary provis-
10n for assistants and purchase of books.]

537.
Ska. 1906.

[19 G. A, ch. 175, § 1, provides that the board shall make biennial reports
to the governor on or before the 15th day of August preceding the regular
sessions of the general assembly: See that act in supplement to page 28.)

41.

Skc. 1920.
A lease for 999 years held not in- | 0. D. M., I. & M. R. Co., 58-205,
valid under this section: Todhunter

542,

Sec. 1923.

An instrument assigning a judg- | or as retained in his possession after-
ment need not be recorded to be val- | ward: Hotwe o. Jones, 60-70.
id as to third parties. The chose in Possession retained by vendor or
nction 80 assigned can not be re- | mortgagor after recording the in-
garded as in the possession of the| strument, as authorized by this sec-
assignor at the time of the transfer, | tion and § 1925, is strictly lawful and
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not fraudulent or a badge of traud,
unless such retention is a part of the
consideration of the sale: Jordan v.
Lendrum, 55478.

A creditor who does not s cure a
levy under attachment or execution
Lefore notice of an unrecorded sale
or mortgage, is not protected: (fol-
lowing Cragin v. Carmichael, 2 Dill.,
519; Allen v. McCalla, 25-464)
Crooks v. Stuart (U. 8. C, C. for
lowa), 7 Fed. Rep., 800. .

Where the property at the time

‘of the sale is in the actual possession

of a third person as lessee or the
like, a sale without notice and with-
out change of possession is valid,
and it is wholly immaterial in such
cases whether or not the owner has
the right to the immediate possession:
Campbell v. Hamilton, 19 N. W,
Rep., 220.

This section has no application to
an assignment of a judgment: Howe
v. Jones, 57-130.

The mortgage must be filed in the
county where the mortgagor resides.
It is not sufficient that it is filed in
the county where the property is
situated: Stewart v. Smith, 60-275.

Where the mortgaged property is
in the possession of an agent of the
mortgagee, an officer levying an at-
tachment thereon is bound to take
notice of the possession of such
mortgagee, although the mortgage
is not properly filed for record: Ibid.

To bind an officer levying an at-
tachment with notice of an existing
unrecorded mortgage thereon, it 1s

not necessary that such notice be re-
ceived by him subsequent to th:
writ being placed in his hands:
1bid.

Anp attaching creditor who makes
a levy without notice of an unrecond-
ed mortgage, is protected against
such mortgage, although he receives
notice thereof before the sale under
his levy. (Overruling Kessey v. Mc-
Henry, 54-187): Bacon v. Thompson,
60-284:

Where the description of the prop-
erty covered by the wmortgage was
‘*all the cut and growing and having
grown on the ' premises described,
held, that the description was too un-
certain to be of any validity agamst
an officer who had levied upon the
property, and that the court would
not insert or nnderstand the word
‘‘crops " for the purpose of curing
the defect: Clay v. Currier, 1T NNW.
Rep., 760

The description of the mortgaged
property as ‘* one oscillation thresher,
size 6, 30 inch cylinder, and also
one Chicago Pitts ten horse power,"’
held, insufticient: Hayes v. Wilson,
17 N. W. Repa 110.

The fact that a chattel mortgage
in given after the mortgagor beconies
insolvent, and contains an agreement
that he may remain in possession of
the property, and sell it in the ordi-
nary course of trade, und apply the
proceeds to his own use, does not
render the mortgage fraudulent:
Sperry v. Ethridge, 19 N. W Rep.,
657.

544.

Src. 1927.

The equity of redemption of the
mortgagor of personal property after
conditions broken, is subject to sale
or transfer us other property, and
passes under a genemf) assignment.
After such general assignment the
assignee is not subject to garnish-
mentinasuit against the mortgagor:
Gimble v. Ferguson, 58-414. So,
also, whete, by agreement between
mortgagor, mortgagee and an at-
taching creditor, it was agreed that
the mortgaged property be sold in
bulk and the proceeds, after satisfy-
ing the mortgage, be applied upon
the attachment, held, that this agree-

ment transferred the mortgagor’s
equity of redemption and took prior-
ity over a subsequent attachment of
snch proceeds by another creditor:
Phelps v. Winters, 59-561.
If mortgagee has the right to take
' possession, he may do so even after
evy, and leave no interest in the
mortgagor subject to levy: Wells r.
Chapman, 59-658.
The mortgagor of exempt personal
! property may maintain an action for
| damage where the same has been
: wrongfully seized and sold upon ex-
ecution: Erang r.St. Paul Harvester
Works, 18 N.W. Rep., 831.
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545.

A mortgage will attach to an after | acquired title: Rice v. Kelso, 57-115.

Skc. 1931.

Sec. 1933.

A grant of an estate to commence in
JSuturo would give the grantee a pres-
ent interest in the property; therefore,
held, that an instrument purporting
to convey premises in the usual form
of a deed, but containing the stipu-

Sec. 1934.

Though the conveyance to the
.trustee is absolute in form, a pur-
chaser from the trustee., with knowl-
edge of the trust, takes subject there-

lation that the grantee ‘‘shall have
no interest in the said premises as
long as the said grantor shall live "
did not transfer any estate to the
grantee: Leaver v. Gouss, 1T N. W.
Rep., 522.

to: Sleeper v. Iselin, 17 N.W. Rep.,
922,

Section a&plied: McHenry v.
Painter, 58-365.

546.

Skc. 1937.

This section applies where the per-
son purporting to convey the title
has no title, as well as where he is
in fact the owner, but his title is sub-
ject to incumbrances, in violation of
his covenants. In either case the
wife joining is not estopped from
relying upon an outstanding title or
incumbrance inconsistent with the
conveyance in which she joins:

SEec. 1940.

The tuking of a mortgage on the
same property Is a merger or waiver
of the vendor's lien: Stuart v. Har-
rison, 52-011; KEscher v. Simmons,
54-269.

A contract by the vendee to con-
vey, will not operate to defeat the

Thompson v. Merrill, 58-419.

The fact that the land conveyed is
not owned by the husband does not
render the wife liable to any greater
extent under the covenants of the deed
than it' it had been owned by him, in
case the title is not in her, and such
covenants will not work an estoppel as
to her: Thompson v. Merrill, 58—419.

;gndor’s lien: Noyes v. Kramer, 54~

This section is unconstitutional, so
far as it applies to liens existing be-
fore its enactment: Webster v. Mc-
Cullough, 61-496,

547.

Sec. 1941.

A deed which does not purport to
convey the property, but quit-claims
the grantor's right, title, interest and
estate therein, 1s a quit-claim deed,
and the grantee theremn can not be re-
garded as a purchaser without notice
of equities affecting grantor's title;
Wightman v. Spofford, 56-145.

A subsequent purchaser by war-
ranty deed from one holding by
quit-claim, is protected as a bona fide
pué-cha.ser: Winkler v. Miller, 54-
476.

A purchaser at a sheriff’s sale with-
out notice is protected against latent
equities, but a mere creditor is not:
Jones v. Brandt, 5§9-332.

The fact that a party having a deed
to property on record, stands by and
lets 1t be sold as the property of an-
other, without taking steps by injune-
tion to restrain such sale, is not es-

topped from setting up his title as
mnsh the purchaser at such sale:

Q.

Where a mortgage is given to se-
cure a pre-existing indebtedness and
not in consideration of any extension
of time, the mortgagee, even without
notice of a prior unrecorded mort-
rage, does not acquire any rights
superior thereto: Phelps v. Fockler,
61-340.

Where an assignment of a
mortgage 1s not recorded and a sub-
sequent purchaser of the premises re-
leases a mortgage he holds upon oth-
er land in consideration of the release
by the mortgagee of the mortgage
which has been assigned, such release
will extinguish the mortgage as to
the property and it cannot be fore-
closed by the assignee: Dows v.
Craig. 11 N. W. Rep.,778.
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Applies'to
deeds, mort-
gnges and con-
veyanees,

549,

Skc. 1944.

Where a mortgage, after being
filed with the recorder, and indexed,
wag withdrawn, and not recorded for
two years, held, that the indexing
alone did not impart constructive
notice to persons acquiring liens
withount other notice thereof. The in-
dex alone only amounts to construct-
ive notice, for the time intermediate
the indexing and recording in the
usual manner, and while the instru-
ment remains on file with the re-
corder: Yerger v. Barz, 56-T17.

1f a party is not charged with con-
structive notice by what appears in
the index book, he is not bound to

look further, and is not bound Ly
what appears of record: T'homas r.
Desney, 57-58.

*Helen”’ and “Ellen’’ are not the
same christian name, and an index
entry in name of one does not impart
notice as to lien against the otheur:
Ibid.

Where the index erroneously de-
scribes the property, a subsequent
purchaser will not be affected with
notice, even though the examination
of the record of the instrament would
have disclosed facts which might
have put him upon inquiry: Peters
v.. How, 18 N. W, Rep., 296.

553.

Sec. 1958.

‘Whilst & notary continues in office,
it is competent for him to amend his
certificate of acknowledgment to
supply a defect, by making a new
one, provided it is in accordance
with the real facts: C., B. & Q. R.
Co. o, Lewis, 53-101.

SEc. 1964,

The certificate of the officer, and
his testimony as to the acknowledg-
ruent, are entitled to great weight.
The presumption is very strong in
his favor: DBailey v, Landingham,
53-722,

53.

In an action against a mnotary for | stated a wmaterial fact: Scotten v.

damages under this section, it must
be alleged that he knowingly mis-

Sec. 1966.

Fegan, 17 N. W. Rep., 491.,

20 G. A., ch., 203,§ 1, is a re-enactment of the provisions qf this.section.
substituting, however, *‘ shall’’ for ‘* may'' in the tenth line, inserting “Ig:
gally" before ‘‘recorded’’ in the eleventh line, and omitting ‘‘thereof’

in the twelfth line.

The remainder of the act is as follows:]

Skc. 2. This act shall apply to all deeds, mortgages and con-
veyances made, filed, recorded and proved as contemplated in
section one of this act prior to the first day of January, 1884,

These provisions legalizing defect-

to the validity of the instrument, and

ive ncknowledgments do not apply to { a defect therein is not cured by such

tax deeds. The acknowledgment in

statute: Goodykuntz v. Oisen, 34—

such cases is by the statute essential | 174.

Skc. 1967.

Following Brinton v. Seecers, 12- | 389; Ferguson r. Williams, 5S-717.

560.

Sec. 1988,

[20 G. A, ch. 23, § 2, exempts the homestead of & pensioner, whether the
head of a family or not, paid for with pension money or the proceeds or ac-

cumulations theceof:

See that act in supplement to page 816.]
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An unmarried woman who had ac-
cepted, protected and was providing
for children of a deceased sister, held,
to be entitled to the homestead ex-
emption: Arnold ». Waltz, 53-706.

As to who is ‘*head of a family ™
under the provisions for exemption
of personuf

§ 3072,

property, see notes to i

Where a portion of the homestead
is by proper proceeding condemned
for right of wav, the damages al-
lowed are exempt from executioa.
Whether the proceeds of a voiuntary
conveyance by the husband of a por-
tion of the homestead for right of
way would bz exexwat, ueere: Kaiser
v. Seaton, 17 N. p., 664.

561.

Skc. 1990.

If the wife actually signs an instru-
ment of conveyance or incumbrance,
she will not be allowed to dispute its
validity on the ground that she was
ignorant of its contents or that she
wus induced to do so by fraud or de-
ception of her husband, in the ab-
sence of a showing that the grantee
or mortgagee was cognizant of such
deception and fraud: Edgell v. Hu-
geng, 53-223; Van Sickles v. Town,
53-259.

An instrument in which the wife
only joins for the purpose of releasing
her dower, is not such a joint instru-
ment as is required to convey or en-
cumber the homestead: Wilsun v.
Christopherson, 53481,

A conveyance of the homestead
property from the husband to the
wife will nol vest in her such title
that she alone can make a valid con-
veyance thereof: Spoon v. Van Fos-
gen, 53-494.

An oral agreement by the parties
to execute a mortgage upon the
homestead, for money borrowed to re-
deem the same froin execution, can
not, be specifically enforced, nor can
the money so advanced be made s
lien upon the premises by judicial
decree: Clay v. Richardson, H9—4R3.

The verbal assent of the wife will
not bind her to a conveyance of the
homestead: Donner v. KHodenbaugh,
61-269.

Where th: husband enters into

a contract to convey, to which both
parties expect to secure the nas-
sent of the wife, but such assentis
not secured, the husband is not liable
m damages for failure to convey, to
the same extent as in case of fraud.
It is doubtful whether the measure of
damage in such case against the
husband wouid be more thun the pur-
chase money paid and interest. At
any rate, he would not be liable to
the extent of the difference Letween
the contract price and such greater
sum as the property might be worth
at the time the contract should have
been performed: Tbid.

Where the concurrence of the wife
in & mortgage of the homestead is
procured by duress, it can not be en-
torced: First National Bank of Ne-
vada v. Bryon, 17T N. W_ Rep., 165.

Where u husband and wite have
a homestead right as to property
greater in amount than can be claimed
under the homes'ead law, the boun-
daries of the homestead not having
been established, the husband can-
not, by conveying a portion of the
property by an instroment in which
the wife does not join, limit .the
homestead right to another portion
thereof. He cannot make a valid
sale of any portion until the pro-
visions of § 1998 have been complied
with: Goodrich v. Brown, 18 N. W,
Rep., 893,

562.

Sec. 1992.

[20 G. A., Ch. 23, § 2, exempts to a pensioner his homestead acquired with
nsion money, even as to debts contracted prior to the purchase thereof.
ee that act in supplement to page 816.]

The entry of land under the U. S.
homestead laws, which is afterward

the purchase of the homestead with-~
in the meaning of this section. The

occupied as a homestead, constitutes | exemption dates from such entry and
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not from theissuance of a patent:
Green v. Farrar, 5 .

The homestead being subject to
the lien of a judgment for a debt con-
tracted befpre its acquisition from the
time such judgment is rendered, a
purchaser after the lien attaches,
takes subject thereto, and in case of
sale of the property under such judg-

ment has no other right than that
of making statutory redemption from
the sale: Kimball v. Wilson, 59—
638

A conveyance of the homestead
can not be set aside as u fraud upon
creditors whose claims are not a lien
a.ga.inst it: Awltman v. Heiney, 59—
6o4.

563.

Sec. 1993.

Where possession of the property
as & homesteand was taken pending
foreclosure proceedings, held, that
the wife acquired no right which
she could assert as against the mort-

age, even to compel the plaintiff to
grst exhaust other property: Kemerer

-v. Bournes, 53-172,

This section applies only where the
other property pledged still belon
to the mortgagor. If he has sold
such other property he cannot require
that it be proceeded against, in the
hands of a third party, before the
homestead is sold. Also, by a sale
of a portion of homestead premises,
the Eomest.ead right thereto is lost,
and mortgagor cannot insist that
such portion be first applied to the
payment of the mortgage: Dilger v.
Palmer, 60-117.

The lien of a mortgage of the home-
stead execated by the owner before
marriage, i8 prior to any claim the
wife may have by the subsequent
marriage, but in a foreclosure suit the
wife must be made a party in order
that the judgment be binding upon

her and that a sale thereunder may
cut off her dower rights: Chase v.
Abbott, 20-154.

Where a mortgage is given cover-
ing the homestead and other land,
and then a second mortgage is exe-
cated upon the same land so far as
not included in the homestead, and
the second mortgage is foreclosed
and the land covered by it sold, the
purchaser thereof can not insist that
the homestead be first subjected to the
payment of the first mortgage: Equi-
table Life Ins. Co.v. Gleason, 1¥N.
‘W. Rep., 524.

Where a homestead was sold un-
der special execution and the surplus

[ in the sheriff’s hands was applied up-

on other executions against the de-
fendant, and it was shown that such
other executions were not upon judg-
ments which could be enforced against
the homestead, but such application
of the surplus was made witgout ob-
jection on the part of plaintiff. keld,
that he could not recover such sur-
plus in an action against the sheriff:
Brumbach v. Zollinger, 59-384.

564.

Skc. 1994.

Upon sale of the portion of the
homestead upon which the house is
situated, without intention to build
upon and occupy the residue as a
homestead, the remaining portion
loses its homestead character: Windle
v. Brandt, 55-221.

Continuing to occupy the house as
tenant at will, after the conveyance,
will not continue the homestead
right: Ibid.

Where the building was not in-
tended for business purposes, but the
lower story was occupied for such
purposes by the owner, while the
cellar and second story were used by
him for purposes of a residence, held,
that the entire Luilding was exempt:
Wright v. Ditzler, 54-620.

‘Where a wife, owning a home-
stead, left it, and removed with her
husband to another state, for a tem-
porary purpose, held, that the inten-
tion to return must have existed, and
would be presumed to continue until
a contrary intent was shown: Brad-
shaw v. Frurst, 57-745.

‘Where the house used as a home is
sitnated upon lands of the wife, the
homestead may also include land
owned by the husband. It is entire-
ly immaterial whether the legal title
be in the husband or wife, or whether
one of them holds the title to one
tract and the other to another tract,
where the two tracts are used as a
I;Y:}nestead: Lowelt v. Shanunon, 60-
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The case of Rhodes vr. McCormick,
4-368, as to & homestead right in the
upper story of a building, followed:
Mayfield v. Maasden, 59-517.

Where 1t appeared that a party
owning and occupying a farm as a
homestead moved to town to practice
law with the intention of pursuing
his profession permanently 1f he was
able to make a living by it, held, that
the intention was such as to consti-
tute an abandonment of the home-
stead: Kimball v. Wilson, 53-638.

Where the owner with his family
removed permanently from the prop-
erty, resi(fed in different places, voted
at elections where so residing, and
had no definite intention of returning
to the property, but intended to ex-
change it for another homestead
when possible, held, that the facts
showed an abandonment. Abandon-
ment may be shown without proof

of the acquisition of a new homestead:
Cotton v. Hamil, 53-594.

Facts held sufficient to show an
abandonment: Leonard v. Ingraham,
58-406.

Where the wife, while absent from
the homestead, requested a creditor
of the husband to levy an attachment
thereon, held, that she thereby aban-
doned her homestead right and could
not insist upon it as against such at-
tachment: Parson v. Cooley, 60-26S.

The homestead exemption is for
the benefit of the family. $o long as
the family desires to keep the home-
stead as such, and does actually keep
it, it remains exempt. although the
head of the family may have gone to
another state, and acquired property
and a residence there, with the in-
tention of subsequently removing his
family: Savings Bank of Decorah v.
Kennedy, 58-454.

565.

Skc. 1997.

A stable kept for domestic use, in
connection with the house, ie appur-
tenant to the homestead, and ex-

Sec. 1998.

Where a portion of defendant’s
farm, upon which he resided, was
sold without platting a homestead,
but the dwelling and more than
enough land for a homestead were
left, held, that the sale might be set
aside as between the parties, but was
not void: Martin v Knapp, 57-336.

Even though a homestead right
may exist in the undivided interest
of a tenant in common, yet in cuse of
an execution sale of such tenant’s in-
terest it is not proper for the officer
to set off any specific portion as a
homestead: Farr v. Reilly, 53-399.

Whitev. Rowley, 46680, followed;
Lowell v. Shannon, 60-713.

SEc. 2000.

The change of metes and bounds
contemplated by this section has no
reference to a conveyance or mort~
gawe, and the change herein referred
to cannot be effected in that way
without the consent of the husband

empt without regard to value:
Wright v. Ditzler, %1—620

Failure of the ‘officer to plat the
homestead as here directed will ren-
der the sale void, whether it beon a
general or epecial execution, and it is
immaterial thut the owners make no
objection to a sale en masse: Owens
v. Hart, 17 N. W, Rep., 895.

Where a tract of land including
the owner's homestead was sold on
special execution in a lump, after first
having been offered in forties, held,
that there was no prejudice to the
owner resulting from failure of the
sheriff to mark out and plat the
homestead: Brumbaugh v. Zollin-
ger, 59-334.

‘first and other means entitles the
. owner to hold it exempt from’ delts
}contmctnd subsequent to the occu-
pancy of the old homestead, where
the value of the second homestead

i does not exceed that of the first: Lay

or wife, unless it is for the purpose of | v. Templeton, 59-634.

the acquisition of a new homsstead:
%ogodrich v. Brown, 13 N. W. Rep.,

The proceeds of the homestead
when invested in a new homestead
in another State do not remain ex-

The purchase of a second home-  empt. Therefore. where a party sold
stead with the proceeds in part of the | his hom :stead in lowa and purchased
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one in Missouri, and thereafter sold ' the property thus conveyed to the wife

his homestead in Misgouri and in-
vested the proceeds in a homestead
in Iowa, held, thathe could not hold
the last homestead in lowa exempt
from debts existing at the time of
its purchase, even though they did
not antedute the first hLomestead:
Rogers v. Raisor, 60-365.

here a debtor holding a home-
stead exempt from execution for his
debts exchanged the same for other
property which he procured to be con-
veyed directly to his wife, held, that

did not become subject to payment
of hie debts, and that such convey-
ance to the wife was not fraudulent:
Jones v. Brandt, 59-832.

Where defendant relies upon the
fact that his homestead was procured
with the proceeds of a previous home-
stead in order to establish its exemp-
tion from a claim which antedates
the last homestead, the burden of
Eroof to estabhsh that fact is upon

im: Fivst National Bank of Daven-
port v. Baker, 57-191,

566.

Skc. 2001.

The defendant claiming that his
homestead, purchased since the con-
tracting of a debt which it is sought
to enforce against it, was purchased
with the proceeds of a prior home-

Src. 2005.

stead, has the burden of proving
gich fact. Plaintiff makes a prima
facie case by showing that his claim
antedates the homestead: First Nat.
B’k of Davenportv. Baker, 57-197.

These provisions apply where the | exempt as a homestead: Green v.

party claims more than forty acres

Farrar, 53-426.

567.

Skc. 2007.

The survivor is entitled to occupy
the homestead for a reasonable time
in which to make an election wheth-
er to retain such possession for life,
or take a distributive share of the
property. During occupancy for
such reasonable time the survivor
should be allowed to receive the in-
come and profits therefrom. So held,
as to rent of coal mine on premises:
Cunningham v. Gamble, 571-46.

As to right of survivor to recover
damages for injuries to the property
during occupancy, see Cain v. (g)., R.
I. & P. R. Co., 54-255.

The right of the wife to occupy

Sec. 2008.

Where at the time of the death of
the wife, owning the fee of the home-
stead, she and the husband were ab-
sent frem the homestead, but without
having as yet abandoned it, held,
that there could not subsequently be
an abandonment by the husband of
his life interest, except by a setting off
of a distributive share, and that up-
on his death the property descended
to the heirs free from his debts: Brad-
shaw v, Hurst, H7-745.

The homestead is not liable in the
hands of the survivor or heirs for
funeral expenses and expenses of Jast
sickoess oF deceased owner: Knox v.

the homestend after the death of the
husband is not a right or interest in
his estate which she takes by inherit-
unce, but & mere personal right un-
accompanied by a title or proper-
ti interest therein; therefore, held,
that the stipulation in an ante-nuptial
contract by which the wife accepted
the provision therein made in lieu of
her rights of dower and inheritance,
did not constitute a relinquishment
of her right to occupy and possess
the homestead during her life: Ma-
gaﬂ”y v. Mahaffy, 18 N. W. Rep.,
30,

Hanlon, 48-252.

Where the entire homestead ex-
ceeds in extent the dower interest of
the wife, and she continues occupy-
ing it for ten years without making
claim to have dower admeasured, she
will be regarded as having elected to
take the homestead for life in lieu of
the distributive share: Conn . Conn,
58-7417.

The occupancy of the homestead
under a devise of a life estate of land
including the homestead, will not be
considered as an election defeating
the widow's right to dower: Blair o.
Wilson, 57-177.
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568.

Skc. 2014.

Where the person in possession | tenant at will: Martin 0. Knapp,

does not recognize the owner as | 57-336.
landlord, he cau not be regarded as
569.

Skc. 2015.

A tepant holding over after the ter-
mination of & tenancy, which by ex-
press terms of the lease was to end
at a particular time, is entitled only
to three daya’ notice to quit, as speci-
gged in § 3611: Kellogg v. Grove, 53—
395

Where property was bought in at
an execution sale under such circum-

Sec. 2017.

A creditor of the tenant can not,
by levy on a growing crop, acquire
priority over the landlord’s lien for
rent: Atkins v. Womeldorf, 53-150.

Where a chattel mortgage was ex-
ecuted by the tenant during the term
of the lease, and afterward, bofore
the expiration of the term, a new
lease was executed covering the re-
mainder of the term and an addition-
al period, held, that for rent a.ccruing
during the unexpired term of the ol
lease, the landlord's lien remained
paramount to the chattel mortgage:
Kollins v. Proctor, 56-326.

Where a grocer used horses and
wagons in connection with his busi-
ness, bat did not keep them on the
premises leased for a grocery, held,
that the landlord owning such prem-
ises did not have a lien upon such
horses and wagons: Van Patten
t. Leonard, 55-520.

A lien exists upon crops raised by
the tenant, and such crops may be
followed by the landlord into the
hands of the parchaser: Holden o,
Cox, 60-447.

The lien of thelandlord can be en.

stances that there wns noright of re-
demption, but the execution defend-
ant was allowed to remain in posses-
sion during the year following the
sale, and thereafter, held, that he
became a tenant at will: Dobbins n.
Lusch, 53-304; Munson v. Plummer,
59-120.

forced agnint a purchaser from the
tenant, of property which in the or-
dinary course of business of the ten-
ant is kept for use and not for sale,
such as the team of horses used in
cultivating a farm: Richardson ¢.
Peterson, 58-724.

Negotiation of a note which is giv-
en for rent does not prevent the
landlord (payee), who is afterward
compelled to take up the note as in-
dorser, from enforcing his lien for
the rent for which the note was giv-
en: Farwell v. Grier, 33-83; and
s%% German Bank v. Schloth, 59-316,
323,

If the landlord proceeds under the
general attachment law for rent not
due, he will be confined to the rem-
edy there given, and can not claim
the benefit of his landlord's lien:
Clark v. Haynes, 57-96.

A landlord can not claim a lien
grior to that of a mortgage, where

e did not, at the time of the execu-
tion of the mortgage, have a subsist-
ing contract by virtue of which the
rent claimed was to accrue: T'horpe
v. Fowler, 57-541.

572,

Skc. 2031.

A highway can not be established
by user alone, although the owner
miay have had knowledge of the use,
if he did not have also express notice

that a claim was made based theron,
independent of or additional to the
mere use: State v. Mitchell, 53-567.

530.

Under a contract not in writing to | contract to pay six per cent. interest:

Sko. 2077,

F?}Y ten per cent. interest, the plain-
iff may set up and recover upon a

Brockicay v. Haller, 57-368.
A contract providing for interest at
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the rate of ten per cent. payable
semi-annually, and that the semi-an-
nual installments of interest shall
draw interest at the rate of ten per
cent. after they become due, is not
usurious: Hawley v. Howell, 60-79.
When money 18 paid for the use of

Sec. 2079.

Usurious interest paid on a note
afterward put in judgment, cannot
subsequently be applied as payments
on other notes. In the absence of
collusion, or intent to cover usury, a
judgment is conclusive between par-
ties and privies: Phillips v. Gephart,
53-396.

Usury once paid cannot be re-
covered back. If in separate transac-
tions two notes are given, both usn-
rious, and one is paid, the unlawful
interest thus paid cannot be set upin
an action on the note remaining un-
paid: Ibid.

If, by consent .of both parties to a
usurious contract, the unlawful in-
terest already paid is refunded, with
the agreement that thereafter only
lawful interest shall be charged, the
contract is thereby purged of usury:
Phillips v. Columbus City Building
Assoetation, 53-719.

Where deposits were made from
time to time by a debtor with his
creditor, such creditor being a bank
which held his notes, and from time
to time balances were stcuck and new
notes given, usurious interest being

another, imposing an obligation upon
the party who received the benefit of
the payment to reimburse the parly
paid, interest from the day of pay-
ment i8 recoverable: Goodnow v.
Litchfield, 19 N. W. Rep., 220.

included in the computation, held,
that the deposits must be regarded.
in the absence of evidence of an
agreement to the contrary, as having
been applied pro rata upon interest
and principal, notwithstanding the
entry upon the books of the bank
showing application of such pay-
ments to the extinguishment of in-
terest: Kinser v. Farmers’ National
Bank of (entreville, 58-728,

Where a party, in order to raise
an advlitionafloa.n of money, agreed
that if the person who already held
his note ana mortgage for a certain
sum would sell it and then take
another loan under a mortgage for a
gimilar amount, the bearer would
repay to him whatever discount he
was compelled to suffer in selling the
first note and mortgage, held, that
such transaction was not usurious:
Comstock v. Wilder, 61-274.

‘Where a usurious indebtedness has
been paid in full and discharged,
notes subsequently given in partial
revival of such indebtedness will not
be usurious: Hoopes v. Furgeson,
57-39.

582.

Sec. 2080.

It is not competent for the parties
to settle a suit in which usury ap-
pears, in ruch manner as to deprive
the state of a judgment on account of
E}ég usury: Reynolds v. Babeock, 60~

The existence of usury in the note
upon which & judgment by confession
is rendered, does not alone authorize
the conclusion that the parties caused

the judgment to be entered for the
purpose of concenling it or to evade
the statute against it: Kendig ».
Marble, 58-529.

Usury cannot be shown as a
defense in the foreclosure of a mort-
gage, when the deb itself is reduced
tg)zs))udgment: Kendig v. Marble, 58-

584.

Src. 2082.

The doctrine of Richards v. Daily,
34427, is not applicable under §
2546, as it now stands: See Downing

v. Gibson, 53-517, cited in supple-
ment to thut section.
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586.

[20 G. A., ch. 183, § 1, amends this section by striking out the words
‘“‘suit is commenced thereon’ in the last line of said section and inserting in
lieu thereof the words ‘‘notice of the assignment thereof is given in writing

Sec. 2086.

to the maker of such instrument.’’]

As to defenses and counter-claims
which may be set up by the maker of
a negotiable instrument in an action
by an assignee thereof acquiring the
same after maturity, see § 2546.

The word instrument as used in
this section does not apply to a rail-

Sec. 2087.

way ticket issued to a particular per-
son by name, and expressly made
non-transferable; and another person
attempting to nde upon such ticket
would be guilty of fraud: Way ».
Cz..slx’. I. & P.It. Co.,, 19 N. W. Rep.,
828,

[20 G. A., ch. 183, § 2, amends this section by inserting after and as a
part of said section the words ‘‘before notice of such assignment is giren
in writing by the assignee to the debtor.] .

While the debtor might, under the
section as it originally stood, volunta-
rily pav the assignor and thus avoid
liability to the assignee, he is not
under obligation to do so, and the
assignor cannot compel him to make
such pavment: Bailey v. U, P. K.
Co., 17 N. W. Rep., 067.

The account in a particular case
held to be an open account under the
provisions of this section, and the as-
signment thereof subject to counter-
claims arising before suit commenced :
Wing v. Page, 17T N. W. Rep., 181
(On rehearing).

589.

Sec. 2104.

In order to make a sufficient tender
after action brought, the amount
tendered should be sufficient to cover

the sum admitted to be dne and costs
accrued at the time: Martin vo.
Whisler, 17 N. W. Rep., 593.

590.

Sec. 2105.

. Where a contract for the delivery

of butter provided that such delivery
should be made within a specified
time after demand. keld, that a writ-
ten offer in accordance with this sec-

tion was sufficient, although the party
making the offer had not at the time
any butter on hand with which to fill
the otter: Holt v, Brown, 19 N. W.
Rep., 235.

591,

‘Skc. 2109.

It is not sufficient for the creditor
to direct the institution of a suit (as
by sending a claim to a justice of the
peace with orders to sue) but he

must see that such suit is actuall
commenced within the time fixed:
German-American Bank v. Denmire,
5%-1317.

5992,

Sec. 2113.

Although a written contract (under | the burden of proof being upon the
our statute) imports & consideration, | defendant: Unirersity of Des Moines
it is competent to show a failure of | v. Livingstons, 57-307.

consideration to defeat the contract,
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Sec. 2115.

To justify the court in finding that
a mortgage may be taken in con-
nection with some other instrument
as constituting an assignment, it
should appear that the mortgagor at
the time he made the mortgage had

- an intention to make an assignment:

Perry v, Vezina, 18 N.
657.

The fact that mortgages and an
instrument purporting to be a general
asgignment, were all made on the
same day, acknowledged before the
same officer, and delivered to the re-
corder by the same person, held, not
sufficient to show that the mortgages
were a part of the asasignment, it being
proved by positive evidenge that the
mortgages were executed 1n the fore-
noon, when the party did not contem-
plate making the assignment, and
that the purpose to do so was con-
ceived after noon when the parties to
whom the mortgages were given had
separated. To bring the case within
the rule of Van Patten v Burns, 52
—-518, it must be shown that all of the
instruments were part of the same
transaction: Farwell v. Jones, 19 N.
W. Rep., 241.

A mortgage, thongh executed by

W. Rep.,

- an insolvent person and covering all

Personal ser-
vice, n prefer-
red claim.

Report to the
¢ urt when

unable to find

crediior,

hia property, is not necessarily an as-

signment, Whether it is to be con-

struel as snch or not depends upon
the intent with which 1t is made. It
is not to be considered an assignment
where there is nothing to indicate
that the mortgagor intended any-
thing but the giving of security:
Kohn v. Clement, 58-H89.

Where a debtor conveyed a stock
of merchandise to his wife, who there-
upon and in censideration thereof ex-
ecuted a chattel mortgage upon the
same to secure the payment of her
husband’s indebtedness, in which
mortgage certain creditors were pre-
ferred to others, keld, that the trans-
action was in the nature of a general
assignment and therefore void: Van
Horn v. Smith, 50-142.

An assignment for benefit of cred-
itors made by one partner without
the consent of his co-partner, who
might be consulted and is capable of
givmg assent or dissent, is void and

oes not prevent attachment by a
creditor although no proceedings are
taken by the partner not consenting
to set the assignment aside: Loeb v.
Pierpont, 58-469.

An assignment is not rendered in-
valid by the fact thuta reservation is
therein made as to property exempt
from execution: Perry v, Vezina, 58
N. W. Rep., 657,

593.

Sxrc. 2117.
The provision as to recording the

levy of an attachwment, the failure to

assignment is intended for the pro- | record it until thirty seconds atter the
tection of subsequent purchasers, and , writ of attachment comes into the
if the assignment is duly executed ! sheriff's bands will not render it in-
and acknowledged and the assignee | valid: Americun v. Frank, 17T N. W.
consents to accept the trust before the | Rep., 464,

594.
AFTER SEc. 2122. .
[Twentieth General Assembly, Chapter 124.]

Skcrion 1. Upon making order for the distribution of
the assets in the hands of the assignee of an insolvent, as pro-
vided in section 2122 of the code, the court shall order to be paid
in full, as a preferred claim, the earnings of any creditor for his
personal services rendered to the assignor at any time within
ninety days next preceding the execution of the assignment.

Szc. 2. If upon the waking of the final dividend to the
creditors of the cstate of an insolvent by the assignee, he shall be
unable, after proper efforts, to ascertain the place of residence of
any creditor, or any person who is authorized to receive the div-
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idend due such creditor, he shall report the 'same to the court,
with evidence showing diligent attempt to find the creditor, or Court'may o~
person authorized to receive the dividend. Whereupon the court {5, distiow
may, in its discretion, order the distribution of the unclaimed

tloti of un-
claimed divi-
dend.

dividend among the other creditors.

595,

Sec. 2127.

The right of action for damages
for the wrongful suing out of an
attachment apon properiy subsequent
to a general assigniment thereof is in
the assignee, and not in the person
making the assignment: Rumsey v.

Robinson, 53-225,

. The sale of real property by an as-
signee is a judicial sale, and cuts off
contingent right of dower in the
property: Stidger v. Kvans, 19 N.
W. Rep., 850.

596.

16 G. A, Ch. 14.

A tax levied upon personal proper-
ty, at least if subsequent to the as-
signment, should be paid by the as-
siglmee. rather than allowed to become
a lien upon real property as aganat a
mortgagee: Brooks v. Kighmey, 53
21786,

It is the duty of the assignee, to
the extent of the prdperty which
comes into his hands, to devote the

16 G. A., Ch, 100, § 2.

A sub-contractor furnishing mate-
rial is not barred of his lien by taking
collateral security after such material
is all furnished, although the build-
ing be not yet completed: Bissell v,
Lewia, 56-231.

Where the person entitled to a lien

Skc. 3.

Breaking the sod is not such **in-
provement upon iand”’ as to entitle
the person performing such labor to
& mechanic’s lien: Brownv. Wymai,
H6-452,

Proof of performance of labor upon
a building is sutlicicnt to entitle &
party to a lien; he is not required to

show @ special agrecment that the !

labor was to be pertormead about that
building. An implind contract will
support & lien: Foeirder v. Weaner,
56-157.

loring v. Small. 50-271, followad:
Whiting v. Story Co., H4-%1,

A mechanic's lien will attach npon
an equitable title, and will follow the
title into whosesoever hands it may
pass, and & mere subatitution of an-
other contract for that under which
the property is held, will not defeut

10

same to the payment of taxes, subject
possibly to the payment of expenses
of executing the trust. No claim for
taxes is required to be filed, nor need
any demand be made. The assignee
must, at his peril, inquire whether
the property or fund in his hands is
liable for assessments or levies of
taxes: Huiscamp v. Alberts, 60-421.

takes n negotiable note for tle
amount of his claim and negotiates
it, but upon its dishonor ie compelled,
as ndorser, to take it up, he may
enforce his original right to a lien:
German Bank v, Schloth, 59-316,

rthe lien, if the new contract was
"given as evidence of the mame rights
iwhich were held under the old:
S Clark ¢, Parker, H8-509.

i The lien having attached to the
tland will remuin thereon after the
"improvernients have been destroved or
"vemoved: Clark v. Parker, 73-309,
The holdr of a claim, which in
i his hands may constitute the foundas-
i tion of a lien, or one bound by n con-
"tract to furnish labor or materinl,
rmay do all things necessary to cn-
"force the hen allowed by law; there-
fore, held, that where # fiem made o
scontrnet to furmsh, and did turnis
"materiala, and a prt of the memberas
tof the Hem afterward transferred their
interest in the partnership to others,
one of such membors had authority
{in the name of the original fim to
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perfect the lien for the material so
furnished, and the assignee ot such
firm might enforce the lien thus per-
gi%ted: German Bank v, Schloth, 59—

An assignee for the benefit of
creditors, may enforce a mechanic’s
lien existing in favor of the assignor:
Ihd.

597.

Skc. 4.

Where defendants, lessees of a
mill under verbal lease for five years,
put in machinery and fixtures, and
afterward gave a chattel mortgnﬁe
thereon, held, that the plaintiffs who
furnished such machinery, and filed
their statement within proper time,
had a mechanic’s lien upon such ma-

chinery, and were prior to the claims
of the chattel mortgagee. Although,
a8 between lessor and lessee, such
machinery and fixtures were chattel
ropert{, yet in connection with a
easehold 1nterest they were subject
to the lien: Nordyke ». Hawkeye
Woolen Mills Co., 53-521.

598.

Skc. 6.

A simple statement that a sum is
due the person claiming a lien is not
the ‘* statement or account'’ required
by statute to be filed. It should
show the account whereon the de-
mand is founded. The claim should
show that the party is entitled to a
lien, and the nature of the demand,
and the time when it accrued should
therefore appear: Valentine v. Raw-
son, H7-179.

Under corresponding provision of
the Reviston, held, that it was not re-

uired that the name of the owner of
the property against which the lien
was claimed, should be mentioned in
the statement., Where the owner
had died before the filing &f the
statement for a lien, held, that the
statement was sufficient if made out
against the estate, though the names
of the heirs owning the property
were not mentioned: Welsh v. Mc-
Grath, 59-519.

As to limitation of actions to en-
force mechanic’s liens, see § 2529, T
2. The statute begins to run from
the expiration of the thirty or ninety
days here allowed for filing the state-
ment for a lien. whether the state-
ment be filed within that time or not:
Squier v, Pa¥ks, 56-407; Dimmick
v. Hinekley, 51-151.

The meaning of the proviso at the
end-of this section is that the sub-
contractor shall have sixty days from
the last day of the calendar month
within which the work was per-
Jormed, within which to file his claim:
Sandpal v. Ford, 55461,

But this distinction between rail-
road sub-contractors and others, as
to the time for filing claims, does not
exempt the former from.the provis-
ions of the next section as to time
within which such sub-contractor
must serve notice upon the owner of
the filing of his claim: Ibid.

599,

Sec. 7.

I Where the principal contract rec-
ognizes the fact that there are to be
sub-contractors whom the owner may
be required to pay, and he knows
that certain persons, as sub-contract-
ors, have furnished material, he will
be liable to the sub-contractors if
their claims are properly filed, and
notice served within the thirty days,
although he has previously paid the
owner; Winter v. Hudson, 54-336.

The court liberally construing this

section so as to protect the owner who
m good faith pays the contractor
within the thirty days in accordance
with the agreement between them,
has held that such payment to the
contractor made without knowledge
of the claim of the sub-contractor will
defeat the lien of the latter; but that
if payment is made within the thirty
days, with knowledge of the sub-con-
tractor's claim, even though such
knowledge be merely through verbal
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notice, the lien of the sub-contractor
is not defeated. The fact that the
building was not completed within
the time prescribed in the contract
can not change the result in such
cases: Andrewsv. Burdick, 16 N. W.
Re&., 275.
here an owner seeks to escape
liability to a sub-contractor of whose
claim he has notice within the thirty
days, on the grounds that before no-
tice of such claim he had settled with
such contractor in accordance with the
terms of his contract, the test as to
whether he is to be protected in hav-
ing made such settlement with the
contractor is determined by whether
he could probably, in the exercise of
reasonable diligence, have discovered
that the sub-contractor was entitled
to a lien; and where it appeared that
the owner knew that the contractor
had to buy materiai, although he did
not know from whom he bought it,
held,that if he might have ascertained
that fact from inquiry he should have
done so and would not be protected:
Gilchrist v. Anderson, H9-274.

It appearing that the owner of
property before making the last pay-
ment under a contract had knowledge
that the contractor had procured the
materials used from the plaintiff, keld,
that as such owner could, in the
exercise of ordinary care, have ob-

tained knowledge of plaintiff’s claim
by inquiring whether the material
had been paid for, the sub-contractor
might have his lien for materials used:
Fay v. Orison, 60-136.

[f the owner has knowledge of sub-
contractors, or of facts suflicient to put
him upon inauiry, he should withhold
payment during the thirty days.
After that, if no notice be served up-
on him, he may, of course, proceed,
whatever his knowledge may be, for
he would be justified in assuming
that the right to a lien was waived:
Jones, etc., Co. v. Murphy, 19N. W,

Rep., 898.

&7hile it may be that the mere
stipulation on the part of the con-
tractor not to claim a mehanic's lien
would not preclude sub-contractors
from doing so, they are precluded
where the contractor stipulates in the
outset for a mode of payment incon-
sistent with the mechanic's lien:
Ibid.

If the principal contractor by the
terms of his contract is entitled to
compensatiun in tull before the work
is completed, and this compensation
is fully Ea.id to him before that time,
and without any notice of claims for
liens, no liens can be enforced against
the property owner or the property:
lj?soéan'd v.C, M. & 4. R Co., 61-

600.

Skc. 9.

If the premises do not sell for
more than enough to pay for the
prior mortgage or other lien, the ac-
- counting or distribution of proceeds of
sale is not required. The entire pro-
ceeds are tobeapplied in such cases
to the prior mortgage or other lien:
German Bank v. Schloth, 59-316,

The provision of paragraph four

of this section has no application
where the mortgage has been fore-
closed and the premises sold thereun-
der before the materials for which the
lien is claimed have been furnished;
in such cuse the statutory right to
redeem is the only right which can
be enforced: Shepherdson v. John-
son, 6.-239.

602.

Sec. 13.
Under 15G. A., ch. 44, held, that

an assignment of an installment due
a mechanic, before completion of his
contract, would not entitle assignee
to a lien: Merchant ¢. Ottumwa
Water Power Co., 34-451; and un-
der the present section, held, that it
was thegien which was assignable.
and followed the assignment of the
debt, and not the mere right toa
lien which the mechanic has not yet
availed himself of under the statut :
Brown v. Smith, 5>-31; Langan v.

Sankey, 55-52.

Where an attempt to commence
action within the thirty days was
made, but the notice served was void
because not stating the term at which
defendant was required to appear,
held, that another notice served after
the expiration of the thirty days, to
which defendant appeared, would not
constitute a compliance with this
section, and a lien could not be és-
tablished in such action: Jones, eic.,
Co. v. Boggs, 19 N. W. Rep., 678.
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Srkc. 14.

Under the provisions of Rev. § 1852,
similar to this section, held, that the
requirement that the clerk’s abstract
shall contain the name of the person
against whose property the lien was
filed really amounts to no more than
that it shall contain the name of the
person against whom the account
was filed and the claim for lien was
made and that it \lid not require, by
inference, the claim should state the

name of the owner of the property
agamnst which the lien was claimed.
Therefore, held, that where the per-
son against whom the claim existed
was dead, the claim for a lien was
properly filed as against the adminis-
trator of his estate, without naming
the heirs, who were owners of the
property against which it was sought
to establish the lien: Welch 0. Mc-
Graff, 59-519.

603.

LIENS OF SUB-CONTRACTORS ON PUBLIC BUILDINGS OR BRIDGES.

[Twentieth General Assembly, Chapter 179.]

SectioN 1. Every mechanic, laborer or other person who as

Who may have Sub-contractor shall perform labor upon, or furnish materials for

a lien,

the construction of any public building or bridge or other im-
provement not belonging to the state, shall have a valid claim
against the public corporation constructing such building, bridge
or other improvement for the value of such services and material,
in an amount not in excess of the contract price to be paid for
the building, bridge or other improvement, nor shall any such
corporation be required to pay any such claim, at any time hefore,
or in any manner different from that provided in the principal
contract.

. Bec. 2. Such claim shall be made by filing with the public

Ifow len shall officer through whose order the payment is to be made, an item-

be made,

How
adjudicated.

Contractor
may release

elaim by tiling !

hond.

ized and sworn statement of the demand within thirty days after
the performance of the last labor, or the furnishing of the last

ortion of the material, and claims shall have priority in the order
in which they shall be filed.

Skc. 3. Any party in interest may cause the adjudication as
to the amount, validity, priority and mode and time of payment
of such claim by equitable proceedings in any court having juris-
diction. In such case the court may asscss a reasonable sum to
be taxed as attorney’s fees against the party failing in such action
in favor of such corporation.

Skc. 4. The contractor may at any time release such claim by
filing with the treasurer of such corporation a bond, to such cor-
poration, for the benefit of such claimants in sufficient penalty
with sureties to be approved by such treasurer, conditioned for
the payment of any sum which may be found due such claimant.

May prevent And such contractor may prevent the filing of such claim by

filing claim, b

flling boud,

¥ filing in like manner a bond conditioned for the payment of
ﬁcrsons who may be entitled to file such claims. Suit may be

rought on eaid bond by any claimant within one vyear after
the cause of action accrues, and judgment shall be rendered
against the principal and sureties for any amount due said claim-
ant,



SUPPLEMENT.

604.

[19 G. A, ch. 8, repeals this section and enacts a subatitute which is the
same with the addition, after the word * filed ’ in the fifth line, of the
words “*a notice which shall contain the facts required tobe set out in said

606.

Skc. 2153.

certificate.”]

Skc. 2171.

The property contemplated by the
statute, for which a warehouse receipt
may be issued, must be the property
of the receipt-holder. If thereceipt
is not designed as evidence of title,
but merely as security, the title of
the property remaining in the person

issuing the receipt, it is void: Sexton
v. Graham, 53-181,

‘Whether a warehouse receipt will
be valid if the intention in executing
it is to create a mere lien, quere:
Lowe v. Young, 59-364.

609.

18 G. A., Ch. 25.

Prior to the enactment of this stat-
ute a livery stable keeper acquired
no lien as such upon property kept
by him in the course of his business:
McDonald v. Bennett, 45-456; Mun-
son v. Porter, 19 N. W. Rep., 200.

If under any circumstances the
lien should be deemed forteited by

the assertion of a claim for a lien for
too large an amount, the assertion
should be clear and distinct, and
operate to interferé in the present
with a claimed right on the part of
the owner: Munson v. Porter, 19 N,
W. Rep., 290

613.

Skc. 2202.

Where a wife places money in the
hands of her husband, upon the
agreement by him to account to her
for it, the transaction creates a debt
in favor of the wife against the hus-
band which will constitute 4 valuable
consideration for the conveyance of
real estate by him to the wife, if such
conveyance 18 made before any lien
thereon attaches. And under pecul-
iar facts held that the wife was not

SEkc. 2203.

This section renders invalid any
agreement between husband and
wife, even in contemplation of a sep-
uration, for the relinquishment of
their respective interests (including
dower interest) in euch other's real

SEec. 2204, .

‘Where a wife knowingly permits
her property to be app%ied by her
husband to payment of debts con-
tracted for family expenaes for which
it would be liable under § 2214, she
dnes not thereby become a creditor
of her husband for the amount so
applied: Courtright v. Courtright,
9391, :

estopped from holding such property
us aguinst creditors of her husband:
Jones v. Brandt, 59-332.

The provisions of Rev. § 2499 as to
liability of wife’s property in her
husband’s hands for his debts, have
no application in case of craditors of
the husband becoming such after the
taking effect of the present provisions
of the Code: 1bid.

property. It changes the rule rec-
ognized in FRobertson v. Roberison,
25-350, and McKee v. Reynolds, 26—
578, both decided before its enact-
ment (see notes to § 2206). Linton v.
Crosby, 54-473.

If property or money of the wife in
the husband’s hands 18 used by him
with her knowledge and consent, for
pnrgoses connected with the support
of the family without any agreement
to repay her, she cannot recover
therefor from his estate: Patterson v,
Hill, 61-534.
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614.

Sec. 2206.
See additional notes to § 2203. |

Sec. 2207.

This' section does not affect the
comnmon law rule of agency by which
the wife, being abandoned by her
husband without her fault, may

ledge his credit for necessaries, and
1f left by him in the management of
his business, muay make all contracts
reasonably incident to such manage-
ment. Therefore, held, that a wife
thus abandoned by her husband could

Skc. 2211,

make a valid sale of a cow belonging
to bim for the purpose of procuring
support, the cow being of such char-
acter as not otherwise to furnish
fawnily support, and that this might
be done before the destitution of the
family becume complete and absolute:
Rlswson v. Spangler, 117 N. W. Rep.,
173.

The damages accruing to the estate | gaged to some extent in a separate

of a married woman because of a
wrongful act which caunses her death,
should not be assessed on the same
basis as though she were unmarried,
even though she may have been en-

business. Damages should not be al-
lowed in such case for services which
would have been rendered for the
benetit of her husband and family:
Stubnuller v. Cloughly, 53-138.

615.

Sec. 2214.

To constitute a family expense, it
is essential that the thing for which
the expenditure was incurred should
have been used or kept for use in the
family: Fitzgerald v. McCarty, 55~

2.

Where the husband, after the in-
debtedness was contracted, gave a
note therefor, drawing interest ut ten
per cent. and providing for an attor-
ney’s fee, held, that a recovery could
not be had against the wife for the
attorney’s fee nor for interest at that
rate: Ibid. .

Mocey borrowed for and used in
purchasing articles which, if obtained
on credit, would constitute proper
items of family expense, cannot itself
be treated as a family expense: Davis
v. Ritchey, 53-719.

An action to make an indebtedness
for family expenses a lien upon real
property of the wife, may be brought
in the county where the property is
sitnated: See § 2578 ard notes in
supplement thereto.

Where the husband executes a
note in payment of an account for
family expenses, the stalute of limit-
ations as to the action against the

wife for such expenses, is suspended
until the maturity of the note: Da-
vidson v. Biggs, 61-309.

The fact that a creditor has brought
an action against the husband alone
and obtained judgment thereon by
consent does not extend the statute
of limitations as against the wite
until the judgment shall become
barred: Polly v. Walker, 60-86.

Where the husband purchased a
watch and chain and other jewelry, a
part of which was presented to his
wife and the remainder used in the
family, the wife was held liable
therefor as fumily expenses, although
she had no knowledge that they were
not paid for until sometime after-
wlursds: Maiquardt v. Flaught. r, 60
-148.

A father not being liable for neces-
garies furnished an adult son or
daughter who lives with him, is not
liable for such necessaries as being
part of the family expenses. The
purpose of this section 18 not to de-
clare what charges or expenditures
would be regarded as expenses of the
family, but to provide a remedy
therefor against %oth husband and
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wife: Blackley v. Laba, 18 N. W,
Rep., 658.

As husband and wife are equally
bound for the support of 'the family,
if money of the wife should with her
consent be invested in the business of

carrying on a farm from which the
support of the family is derived, it
would be in effect devoted to the
support of the fumily, and she cannot
recover therefor from the husband's
estate: Patterson v. Hill, §1-534.

617.

Sec. 2221.

The fact that the plaintiff is not a ] appears that she anthorized suif to be

resident of the state cannot be taken

brought and accepted alimony al-

advantage of by her for the purpose | lowed by the decree: Ellis v. White,
of defeating the judgment, where 1t | 17 N. W. Rep., 28.

SEc. 2222.

Defects in the verification of the
petition are not jurisdictional and

Skc. 2223.

There may be inhuman treatment
endangering life although no physical
injury is shown to have been sus-
tained. Therefore, held, that where
the husband had searched for a re-
volver with the intention of Kkilling
his wife. her life had been in danger
within the meaning of the statute,
and her husband had exhibited such
a criminal disposition that her life

would continue to be in danger if she.

continued to live with him, and she
was entitled to a divorce: Sackrider
v. Sackrider, 60-397.

Facts in a particular case held suf-
ficient to show legal cruelty as herein

specified; and further, held, that the| Ibid

condonement of the wrong was not
sufficiently shown to defeat the right
to divorce: Sesterhen v. Sesterhen,
60-301.

Facts in a particular case held

cannot be urged in a collateral attack:
Ellis v. White, 17T N. W. Rep., 23.

sufficient to constitute a willful deser-
tion of the husband on the part of
ghe wife: Pilgrim v. Pilgrim, 57~
370.

In a particular case. held, that the

evidence was not sufficient to show -

cruel and inhuman treatment enti-
tling the wife to a divorce: Rivers v.
Rivers, 60-378.

Where it appeared that defendant
was convicted on an indictment for
felony but the cause was appealed,
and at the time of the trial in the
divorce suit such appeal was undeter-
mined, held, that there wasno ground
for divorce upon such conviction:

id.

The causes enumerated in this sec-
tion are the only ones which will

Justify either party to the marriage

in refusing to live with the other:
York v. Ferner, 59-487.

618.

Skc. 2226.

Where the wife brings action for) Finn, 17 N. W, Rep., 739.

alimony without divorce, a temporary
allowance may be made for the
prosecution of the action in the same
manner as is provided by this section
in proceedings for divorce: Finn v.

The proof of marriage in a partic-
ular case, held, sufficient to authorize
the allowance of temporary alimony:
Smith v. Smith, 61—-158.

619.

. Sec. 2227.

The attachment authorized by this
section may be levied on the home-

stead, and may in a proper case be
granted in suit to annul alegal mar.
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riage as well as in one for divovee: { without a bond was properly allowed:

Daniels v. Morris, 54-369.

The provisions of the Code re-
lating to attachment in ordina-
ry civil cases are not applicable:
Smith v, Smith, 81-138. In a par-
ticular case, held, that an attachment

Sec. 2229.

Where the action for divorce is
brought by a resident of one state, in
the courta of that state, ugainst 8
non-resident, and service is had by

ublication only, without appearance

y defendant, the court acquires
jurisdiction only to declare the atatus
of the parties before it, but cannot
render a valid decree asto the cus-
tody of minor children who are non-
residents of the state where the de-
cree is rendered: Kline v. Kline, 57~

I‘h arty to whown the divorce is
wcf cannot have any further
rlght or interest in the property of
the other party than that which is
given under this section, and eannot
claim any share by way of dower in
case of survival: Marvin v, Marrin,
09-699; Buyles v. Latham, 61-174,
It 18 competent for the court to set
apart for the plaintiff a specific por-
tion of the defendant's estate as
alimony, and this may be done even
though no prayer to have this specific
operty set off as alimony is con-
guned in the petition, and notice of
the action is served by publication
only: Thwing v. O'Meara, 59-326.
Alimony is rarely and only under

1bid,

The remedy by attachment is not
exclusive of that by injunection, to
restrain the disposition of property
by the defendant: W harton v. W har-
ton, 57-6Y6.

peculiar circumstances granted to
the party in fault, even when that
party is the wife, and where a suit
was brought by the husband against
the wife tor divorce on the ground of
inhuman trestment, and the wifeina
cross-petition asked divorce from the
husband on the same ground, and
divoree was granted to the wife and
denicd to the husband, held, that it
was error to allow to the husband a
sum as alimony and make it a lien
on the homestead, which was in the
wife's naine and acquired from her
separate means: Barues v. Barnes,
59458,

Under particular circumstances,
held, that the allowance for alimony
wis not excessive, and further,
held, under peculiar facts indicating
fraud on the part of the mort-
gagcee, and in view of the further fact
that the wife had not joined in such
mortgage and therefors had a dower
interest superior thereto, that the
deeree directing that the allowance
of ulimony should be a lien upon the
premises prior to & previous mort-
gace was not erroneous;  Sesterhen
v, Sesterhen, 60-301.

621.

SEc. 2236.

In a proper cace an attachment

enses of divorce: Daniels v. Morris,

may issue as provided in § 2227 in | 94-309.

Skc. 2238.

A minor mny disaffirm his contract '

not disaffirm the contract until her

before attaining majority, as well as  minor brother became of age, held,

during a reasonuble tima thereafter:
Childs v, Dobbins, 55-203.
Disaffirmance by an action brought

not within a reasonable tinie, espe-
i e'ally in view of the further facts that
she did not ask legal advice, and

three or four ycars after plaintiff, a|dvlayed at least three months after

female, attained her majority, the
only excuse offered for the defay

ing that she was informed by her
wother and neighbors that she could |

she was informed that she could dis-
nﬂlrm the contract belore bringing
uct:on: Green v, Wilding, 59-679,
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623.

Skc. 2241.

As between the father and mother [ to the matter of primary importance

of a child, the former has no par-
amount rlght to its custody, the con-

trolling consideration in determining |

is the interest and welfare of the
child: Bonnett v. Bonnett, 61-199.
In controversies as to the right of

to which the custody will be awarded - custody of a child the interest of the

being the best interest of the child;
and, held, that the custody of an un-
weaned infant fifteen months old was
properly awarded o the mother:
T'he State v. Kirkpatrick, 5>4-373.
The right of the parents to the

custody of their child 18 not absolute |

under all circumstances. A parent:

can, by agreement, surrender the circumstinces:

child is the controlling consideration:
, Fontsv. Pearce, 19 N. W. Rep., 854.

A step-father of minor chxldren,
who are members of his family, stands
in loco parentis to such children, and
under ordinary circumstances can
muke no claim for their support and
maintenance, unless under peculiar
Latham v. Myers,

custody of his infant child so as to | 57-519; but he is under no obliga-

make the custody of him to whom he

sarrenders it legal,and when he does, | paying o

either by abandonment or contract,
surrender his present legal right to;

tion to Ereqerve their property by

incumbrances thereon, and
is not debarred from ucquiring title
thereto under foreclosure proceed-

such custody, in all controversies ings: Otto v. Schlapkahl, 57-226.

subsequently arising in respect there- |

Skc. 2246.

A surety in a guardian’s bond should
not be absolutely dischurged upon
his application, upon the minor’s
coming of age. The most that he is
entitled to is a conditional discharge.
If after the majority of the ward and
the final settlement with the guard-
ian, the ward unreasonably delays
o0 enforce what rights he may have

against sureties on the bond, he may,
upon application of the sureties, be
ordered to commence and prosecute
proceedings within a time to be
named, and in the event of a failure
to do so the suretics may be regarded
as discharged: Vermilya v. Bunce,
61-605.

624.

Skc. 2250.

This section modifies the common
law rule as to the power of the guard-
ian over the property of his ward.
The guardian can only act in par-
suance of the direction of the court

Skc. 2253.

first obtained, and an act.done with-
out such direction will not bind the
ward's property: Bates v. Dunham,
58-308.

[19 G. A., ch. 100, § 1, amends this section by adding thereto the follow-

ing:]

[n all cases where a non-resident idiot, lunatic, or person of

unsound mind has property in this state requiring care and pro-
tection, the circuit court in any county where such property or
any part thereof is situated may appoint a guardian of the
property of such person, who shall have the same power and
authority in relation thereto, and be subject to the same liability,
as the guardian of a resident minor.

Skc. 2251,

A failure to pay over money by the
guardian will not coustitute a breach
of his bond until the guardianship
accounts are settled, or until he has

failed to obey a mandate of the court
requiring him to nccount: Vermilya
v. Bunce, 61-605.
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625.

SEc. 2258.

‘Where actual personal service of
notice upon a minor was shown, and
it appeared that the court had deter-
mined that the service had been dul
made, as provided by law, and suc
determination was of record, held,
that even though it did not appear
that a copy of the petition was filed,

Sec. 2261.

Where jurisdiction has attached
and a sale has been approved, it can-
not be successfully attacked in a col-

as required by this section, the pro-
ceedings were not void: Bunce v.
Bunce, 59-533.

. A general averment in the petition
in regard to the necessity of the sale
is sufficient to give & court jurisdic-
tion, and pro%ably would be held
sufficient even on appeal: Ibid.

lateral proceeding alleging the want
gg ; sale bond: Bunce v. Bunce, 59—

626.

Seo. 2263.

1t is at least doubtful whether, be-
tween the time of sale and the ap-
proval of the deed, the purchaser has
any taxable interest in the property
sold: Ordway v. Smith, 53-589.

Under 12 G. A., ch. 86, which al-
lowed the clerk of the probate court
to transact, in the absence of the
judge, all probate business not re-

Sec. 2266.

quiring notice, subject to the super-
vision and approval of the judge,
held, that the endorsement upon the
deed of the approval by the clerk of
the sale and deed, and the approval
by the judge of the sale, when re-
ported by the guardian, constituted a
sufficient approval to render the deed
valid: Bunce v. Bunce, 59-533.

[19 G. A., ch. 100, § 2, amends this section by adding thereto the follow-

ing:]

The foreign guardian of any non-resident idiot, lunatic or per-

son of unsound mind may be appointed the guardian in this state
of such ward by the circuit court, in like manner and with like
effect in all cases where the foreign guardian of a non-resident
minor could be appointed the guardian of such minor in this state.
Such guardian shall have the same powers and be subject to the
same liabilities as guardians of resident minors.

627.
Sec. 2272. '

“TUnsound mind'' means some- | congenital or superinduced by disease
thing different from idiocy, lunacy, | or old age, that amounts to unsound
or insanity. Weakness is not neces- | ness: Smith v. Hickenbottom, 57—
sarily unsoundness, but there may be | T33.

a weakness short of idiocy, either

631.
Sec. 2310.

The filing for record is as essential
to the validity of the adoption as is
the execution or acknowledgment;
and where the instrument was not
filed for record until after the death

of the person making the adoption,
held, that it was not valid: Tyler v.
Reynolds, 53-146. To same effect,
see Gill v. Sullivan, 55-341, and
Shearer v. Weaver, 56-578.
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634.

Sec. 2312.

Following, Murphy v. Creighton,
45-179: Lees v. Wetmore, 53-170.

Where an action at law is brought
against an administrator to enforce
an indebtedness due from an estate,
instead of being prosecuted by pro-

Sec. 2313.

bate proceeding as a claim against
the estate, the error is one as to the
form of action only, to be corrected on
motion under § 2519, and is ‘not one
affecting the jurisdiction, to be raised
by demurrer: See note to that section.

The hearing may be ordered to be | seat, notwithstanding the provisions

had at a place other than the county

SEec. 2314,

Where a probate court directed
that notice of an application by the
administrator for sale of the real
property to pay debts of the estate
should be served by publication for
two weeks in a newspaper, which

of § 192: Casey v. Stewart, 60-160.

order was complied with, held, that
the court thereby acquired jurisdic-
tion as against non-resident defend-
ants to act upon such application:
Casey v. Stewart, 50-160.

635.

Sec. 2317.

Jurisdiction of the probate court is
not exclusive as to land belonging to
an intestate, which is not required for
the payment of debts and remains in
the possession of the heirs after ad-

Skec. 2319.

The fact that a court in granting
administration upon the estate of a
foreign decedent, appoints an ad-
ministrator for the care of real estate

ministration is concluded, and an ac-
tion agminst heirs in possession by a
person claiming to be heir may be
brought 1n another court: In re Es-
tate of Seaton, 58-523.

in that county, does not limit its
jurisdiction under this section as to
property in other counties of the
state: Lees v. Wetmore, 58-170.

636.

BEc. 2326.

A will made in another state and
valid where made, but not executed
in compliance with the laws of this
state, will not be effectual to dispose
of real property situated here: Lynch
o, Miller, 54-H16.

A subscribing witness cannot testi-
Iy as to his understanding of the pur-
pose and object of making the will:
Stephenson v. Stephenson, 17 N. W.

Skc. 2327.

The fact that a husband is a lega-
tee under the will does not render
the wife an incompetent or interested
witness thereto: Hawkinsg v. Haw-
kins, 54-443.

A corporator in a charitable corpo-
ration, in which it is not contem-
plated that any profits shall arise,

Reg., 456.

. contestandt h};wing admitted that
estator signed the paper purportin
to be hisgwill. ang I;%e psmgg wag
properly witnessed, should not be
permitted to introduce testimony
tending to show that the will was not
}vbi%mssed at the request of testator:

id.

whose only interest therein is con-
tingent upon a possible termination
of the corporation and division of its
assets, has no such interest as to be
disqualified from being a witness to
a will in which a bequest to such cor-
i)oration is made: Quinn v. Shields,
7 N. W. Rep., 437.

(7]
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Skc. 2329.

When the statute provides the
manner in which a will may b2 re-
voked, that manner must be pursned.
Scrolls drawn across the signature,
which do not obliterate it nor render
it illegible, do not constitute a de-
struction of the will, and, therefore,
do not amount to a revocation unless
witnessed, as required in the follow-
ing section: Gay v. fFay, 60-415.

When an act of destruction or
cancellation . is sufficient to work a
revocation, if done with that intent,
the declarations of the testator may

be admiesible to show the intent, but
when the act does not amount to a
revocation, the declarations of the
testator are not admis-ible to prove
the revocation: Ibid.

The birth of a child to the testator
operates as a revocation of a will
previonsly made: Alden v. Johnson,
18 N. W, Rep., 696; and the same
rule holds in case of the birth and
recognition of un illegitimate child
by its father: Milburn o. Milburn,
60—411.

637.

Sec. 2340.

The parties may, under this sce-
tion, demand a jury tvial as a matter
of right, and the verdict of the jury,
in such cases, will be aa conclusive as
is the verdict of the jury in an action
at law. It cannot be treated like a

verdict upon issues in chancery,
which were referred to a jury for the
purpose of informing the conscience
of the court: Colling v. Brazill, 19
N. W. Rep., 338.

638,

SEec. 2347.

The provisions of this section, as to

administrator, althouch otherwise

removil from the stute, apply ulso to | entitled under § 2354: In re Estate of

administrators. In ordinary cases a
non-resident should not be appointed

O'Brien, 19 N. W. Rep., T97.

639.

SEkc. 2350.

Persons to whom property is be-
queathed in trust, to Le applied as di-
rected in the will, are legatees, and
not trustees, within the meaning of

Sec. 2352.

The ancillary administrator should
proceed without reference to the con-
dition of the principal estate, at least
until such condition is shown: Ash-
ton v. Milea, 49-584.

Under provisions of Rev. §§ 2328-

this section, and the probate court
cannot require them to give bonds
as here provided: Perry v. Drury,
56-60,

31, keld, that & person appointed by
a proper court of this state as execu-
of a foreign will, might exercise the
powers of discretionary sale conferred
by such will upon the regular execu-
tors : Lees v. Wetmore, 170.

640.

Sec. 2333,

I'he probate of a foreign will may
be get aside in an original proceeding,
on the ground that the will i8 not in
conformity to the requirements of the
law of this state: Lynch v. Miller,
54-516.

In a proceeding in probate court

o obtain an inferpretation of the
will, a minor defendant, represented
by a guardian ad litem, may, by
cross-bill, seek to have the will set
aside as invalid: Kelsey v. Kelsey,
37-333.
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SEc. 2354.

The court has some discretion as to | to make the appointment where the

appointing a person designated by

purty is a non-resident: In re Estate

this section, and may properly refuse | of O'Brien, 19 N. W, Rep., 797.

641.

Skc. 2366. .

This provision as to giving notice
is directory, and omission to give the
notice does not have the effect to an-
nul the appointment, or prevent the

Skc. 2367.

Where it appeared that adminis-
tration on the estate of one dying out
of the state was granted after five
yenrs from the time of his death, keld,
that it would be presumed that it was

administrator from discharging the
duties pertaining thereto : Johnson
v. Barker, 57-32.

shown to the court that such grant of
administration was within five years
from the time decedent’s death was
known: Lees v. Wetmore, 58-170.

643.

Skc. 2371.

Failure to inventory and appraise
the personal property thus to be set
apart to the widow will not defeat
her absolute ownership thereof, nor
its exemption in her hands: Adkin-
son v. Breeding, 56-26.

As to who.is deemed head of a
family, so that npon his decease his

Skc. 2372.

The administrator is charged with
the duty of collecting life insurance
and distributing it to the proper per-
sons, and is liable on his bond for
gnilure to do so: Kelley v. Mann, 56~

25

This section contemplates a case
where the policy is payable to de-
ceased or his legal representative.

Skc. 2375.

Under particular facts, keld, that
the supreme court would not inter-
fere with an order refusing to make
an ‘allowance to the widow: Cald-
well v. Estate of Caldwell, 54-456.

The allowance provided herein for
temporary support where necessary,
is no part of the widow's dower or
inheritance, but something entirely
distinct, and the right thereto is not
relinquished by an ante-nuptial re-
lease of all rights of dower and in-
heritance as the widow and heir of
deceased: Mahaffy v. Mahaffy, 17

N. W, ’Reg., 46.

‘While the primary idea of the stat-
ute is that specific property must be
set off, yet, in case 1t is not possible,

widow may claim property as exempt,
see § 3072 and notes: Linton v. Cros-
by, 56-386.

It is doubtful, to say the least,
whether the husoand can by will
deprive his widow of personal estate
which, in his hands, was exempt from
execution : Linton v. Crosby, 61-293.

If payable to another person for the
use and benefit of such person, it
cannot be otherwise disposed of Ly
will: McClure v. Johnson, 56-620.

Proceeds of life insurance in the
hands of the beneticiary are subject
;(Zéliﬁ debts: Murray v. Wells, 53-
56.

the court may charge the executor
with making money pavyments, and
that, too, regardless of the question
as to whether he has the requisite
amount of money in his-hands at
that time, if there is property which
the executor may convertinto money
for the purpose of making such pay-
ments. Sec, 2377 contemplates that
the allowance may, upon a proper
application and showing, be wsnced.
1t should not ordinarily be paid in
advance, but a reasonable opportuni-
:{y should be left to modify and re-

uce the allowance in case it should
be found necessary to do so: Estate
of McReynolds, 61-~585.
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Sec. 2377.

A redaction of the allowance can
only operate upon an unexpended
balance thereof, The widow cannot

be required to account for or pay
back any portion already expended:
Harshman v. Slonaker, 53461,

644.

Skc. 2379.

The finding of the court upon such
proceeding cannot be pleaded in bar
of an action by the inistrator to

recover the property of the estate:
Ivers v. Ivers, 17T N. W. Rep., 149.

645.

Sec. 2388.

Although the general rule as to
time within which application to sell
real estate is to be made be as stated
in McCrary v. Tasker, 41-255, nev-
ertheless matters excusing a delay
beyond that time may be set up in
the petition making application for
leave to sell, and proved: Conger v.
Cook, 56-117. And a judgment or-
dering a sale cannot be collaterally
attacked, although rendered nine
years or more after the death of in-
testate: Stanley v. Noble, 59-666.

Allegations 1n a petition that no

ersonal estate had come into the

ands of the administrator, and that
there were debts remaining unpaid,
held, sufficient to sustain the juris-
diction of the court in ordering a
sale: Ibid.

Sec. 2389,
The judgment of the court, where

* application for a sale has been prop-

erly made, as to the sufliciency of no-
tice of the application as here re-
quired, and of the sale, is conclusive
as against a collateral attack: Lees

‘Where the records show that
claims were filed against the estate,
groceeding-s for sale of property will

e upheld against collateral attack,
although it does not appear that such
claims were ever paid: Lees v. Wet-
more, 58-170.

Where an application to sell real
estate was made more than fifteen
years after administration was grant-
ed, held, that this long delay required
the plaintif to establish circum-
stances causing the delay: Wilson
v. Stanton, 58-404.

In a particular case, keld, that the
circumstances were not such as 1o
constitute an exception to the rule
announced in McCrary v. Tasker,
41-255; Hadley v. Gregory, 57-157.

v. Wetmore, 58-170.

A notice in a particalar case, at-
tacked on the grovnd of error in
naming the decedent and in describ-
ing the land to be sold, held suffi-
cient: Stanley v. Noble, 53-666.

648.

Sec. 2408.

The claim filed takes the place of
a petition, and is to be regarded as a
statement of the cause of action
against the estate, and must contain
all the averments necessary to show
such cause of action: Bremer Co. v.
Curtis, 54-72.

All that is required in the first in-
stance of the claimant is to make out,
verify and file his claim. The ad-
ministrator may then approve or al-
low it, if he sees proper; otherwise
it is deemed denied (§2410). But
before the court can obtain any juris-

diction or power to decide as to the
correctness of tne claim, notice must
be served on the admninistrator. The
allowance by the administrator, after
filing and before notice, of a part of
the claim, is not an adjudication as
to the balance, and is not binding on
claimant, and he may prosecate his
demand as to the balance: Smith o.
McFadden, 56482,

‘Where the claim against the estate
grew out of a contract upon which
the testator was jointly liable with
another, and action was brought
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against the survivor and the executors
of decedent jointly, in the same court
in which the claim against the surety
might have been filed, held, that the

bringing of such action was a soffi-
cient filing of the claim agninst the
estate: Moore v. McKinley, 60-367.

649.

Skc. 2411.

Kither party is, under this eection,
as construed in connection with other
sections of the Code, entitled to a ju-

Sec. 2412.

Power is by this section conferred
upon a probate court to appoint a
referee in the matter of the examina-
tion of administrators’ accounts: In

ry trial upon demand. The trial may
be hy the court, if the parties waive
a jury: Ingham v. Dudley, 60-16.

re Heath's Estate, 58-8.
As to reference in general, see
§§ 2815-2830.

650.

Skc. 2418.

The purchase and erection of a
tombstone is a proper expenditure to
be made by an executor, as pertain-
ing to the funeral expenses, and such
expenditure may be made without
any direction by the will, and not-
withstanding the estate may be in-
solvent. The propriety of obtaining
a tombstone, and the amount to be

Skc. 2420.

A judgment rendered against de-
ceased in his life-time must be paid
in the first instance out of the per-
sonal estate, and must therefore be
filed and allowed as other claims of
the fourth class, and becomes barred
if not thus filed and allowed within
proper time. When the personal es-
tate is insufficient to satisty it, action

Sec. 2421.

There being no statutory bar as to
the proving of claims of the third
class, they may be proved up after
the expiration of the twelve.months:
Smith v. McFadden, 56—432.

A claim of fourth class must be
filed and proved within the twelve
months: Brownell v. Williams, H4-
353.

Where the claim is filed in time to
have it properly allowed within the
year, the fact that its allowance is
postponed beyond the year, by a con-
tinuance granted to defendant to en-
able defense to be made, will be a
ground of equitable relief from the
bur of the statute: Ingham v. Dud-
ley, 60-16.

Where it appeared thata claim

expended therefor, may very properly
be left to the court having the super-
vision of the settlement of the es-
tate, and unless the provision thus
made shall appear to be unreasonuble
or excessive, the persons in interest
should be hound thereby: Crapo ».
Armatrong, 17 N. W. Rep., 41; Lutz
v. Gates, Id., 1417,

may be brought to enforce payment
by sale of real estate. See § 3092:
Bayliss v. Powers, 17 N, W. Rep.,
907

The fact that a contingent claim is
allowed does not entitle the claimant
to an order of payment until the
right of the claimant becomes abso-
lute: Blanchard v. Conger, 61-153.

against the estate was placed in the
hands of attorneys in due time for
filing, and that they delayed filin

upon request of an attorney who ha.g
been acting for the administratrix,
upon representation.by him that he
would see the admimstratrix with
a view to an adjustment of the ma-
ter, and was then filed three months
befcre the expiration of the limita-
tion, but at such time that the term
of comrt, in which it would come up
for allowance, did not commence un-
til a few days after the expiration of
the year, held, that in view of the
fact that the eslate remained unset-
tled and was solvent, a sufticient ex-
cuse was shown for the slight dzlay
and that the court erred in rejecting
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the claim: Pettus v. Farrell, 59-296.

Where a claim was left with at-
torneys more than six months be-
fore the expiration of the time for
filing the same, and failure to file

resnlted from accident or mistake on
the part of such attorneys, keld, that
there wasa sufficient ground for
equitable relief from the bar of the
statute: Wilcox v. Jackson, 57-278.

652.

Sec. 2436.

The widow's distributive share of
gersonal property cannot be affected
y will: (Overruling In the matter
of the Kstate of Davis, 86-24.)
Ward o. Walf, 56—465; Linton o.
Crosby, 61-293, and held, that the
fact that & widow, who, under this
rule, was entitled to a share of per-
sonal property notwithstanding the
will of her husband which made

6
Src. 2440.

The widow’s share in ({)roperty
other than the homestead should
bear its proportion of mortgage in-
debtedness to which she has assented
by joining in the execution of the
mortgage, and she can only claim, in
such case, her qistribative share of
the proceeds of the property, after
the mortgage indebteSnens has been
satisfied therefrom: Trowbridge o,
Sypher, 55-352; McGlothlen v, Hite,
H5-392; but when the portion set off
to the widow for dower includes the
homestead, such homestead is not to
be subjected to the payment of a
mortgage covering it together with
other property, though the widow
joined 1n such mortgage. until such
other property is exhausted: Wilson
r. Hardesty, 43-515; McGlothlen .
Hite, supra; Wells v. Wells, 57~
410.

Lucas v, Sawyer, 17-517, followed:
Parker v. Small, 55~732.

The statute of limitations does not
ruu against an unrelinquished right
of dower, before it becomes vested
by death of the husband or wife:
Hurleman v, Hazlett, b>-256.

The doctrine of Robertson ». Rob-
ertgon, 25-350, that a relinquish-
ment of dower in an agreement to
reparate is binding, is changed Ly
§ 2203, Such o relinquishiment is no
Longer valid: Linton v Croshy, b4-

75, ,
The widow's dower interest is only
one-third, Though she may, under

other disposition of it, made no elaim
thereto until the executor had paid
out & large portion of the personal
estate in legacies, &c., and only as-
serted her right in opporition to the
will after the decision in the case of
Ward o. Wolf, supra, was an-
nounced, was not estopped from do-
ing so: Linton v. Crosby, 61-293,
and Same o. Same, Id., 401,

£3.

§ 2455, become entitled to a one-half
interest in property of her husband,
the excess over one-third is-not dow-
er interest, and may be defeated by
will, by debts, &c.: See notes to that
section.

A wife who obtains a divorce
from her husband thereupon loses all
claim to a share in his property
should she sutvive him: Marrin ¢,
Marvin, 59-699;. Boyles o. Latham,
61-174.

Where a man against whom & de-
cree of divorce had previously been
rendered at the suit of a woman
claining to be his wife, made an ex-
change of land with another who
knew the fact of such divorce and tie-
lieved that the party against whom
it wus rendered was therefore un-
married, and the transaction of ex-
change was effected through a son,
by n former marriage, of the party
against whom the divorce was ren-
dered, such son and agent remaining
silent as to the fact that his mother
was yet living; held, that such son
was estopped from claiming aygainst
the party with whom the exchange
of property wus made, that his motg—
er wus living in another state at the
time that such exchange was made.
and that she survived his father and
became entitled to 0 dower interest
in such property which descended to
him an ber sarviving heir: Williams
v. Wells, 16 N. W, Rep.. 513,

A sale of real property by an as-
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signee under an assignment for the
benefit of creditors is a judicial sale
within the terms of this section, and
bhars any contingent right of dower in
the property: Stidger ». Evans, 19
N. W. Rep., 850.

If a widow, entitled to dower,
fails to have her interest defined and
set apart in her lifetime her heirs
may recover the same after death:
Potter v. Worley, 57-66.

Where the wife voluntarily unites
in the conveyance of real property
and the proceeds are invested by the
husband in other property, title of
which is taken in the name of a third
perzon, the wife has no cause of ac-
tion against her husband for the pro-

Sec. 2452,

The widow’s consent must be made
of record within the six months.
She will not be bound or estopped
by a writing not so made of record :
Baldozier v. Haynes, 57-633.

The provisions of a will considered,
and held subject to the same con-
struction as in Cain v. Cain, 23-31;
Van Guilder v. Justice, 56669,

This provision applies as well to a
will executed before marriage as to
one executed after marriage: Ward
v. Wolf, 56465,

The *‘widow's share’’ here referred
to, means her ‘‘distributive share,”
as referred to in § 2437 and § 2441,
and applies to her lpoﬂ;ion of person-
al property, as well as of real prop-
erty; and this section prohibits a
disposition by will of either personal
or real property which operates to
deprive the widow of her share there-
in (Overruling Estate of Davis, 36-
. 24): Ibid.

it is only the widow's one-third,
and not the whole of the one-half
w ich she may be entitled to us dis-
tributive share under § 2455, that
cannot be affected by will. See note

tection of her dower right: Beck o.
Beck, 19 N. W. Rep., 876.

Where mechanics’ liens and taxes
on decedent’s real property have been
paid with money provided from the
personal estate, such liens and taxes
should not be deducted from the
widow's share of the real estate:
Conger v. Cook, 57-49; Linton o.
Crosby, 61-293.

The widow's share in real property
is subject to a pro rata liability for
mortgages upon the whole of the
property in which she joined. In
case of a homestead her share therein
shou!d only be subjected to u pro rata
liability for the mortgages upon it
alone: Conger v. Cook, 57-49.

656.

I3

to that section.

1t is not proper for a court upon
proof that the surviving husband or
wife had knowledge of the will from
the first, and that it was in accord-
ance with his wishes, to enter an
order more than six months after the
death of the party whose consent is
thus established to take under the will.
After the expiration of six months,
consent alone does not defeat the
party’s rights. It cannot be claimed
that if no notice be given, the con-
sent may be entered at any time:
Houston ©. Lane, 17 N. W, Rep.,
514.

Under the corresponding section in
the revision, held that the acceptance
of the provisions of a will would not
bar a widow’s right to dower where
the provisions of the will are not in-
consistent with her dower right: Pot-
ter v. Worley, 57-86.

Where a husband devises his real
estate to his widow during her natur-
al life such devise is not inconsistent
with the dower right of the widow
:':37 tl{%_}aud devised: Blair v. Wilson,

657.

Skc. 2454.

Where by a special act of another
state, the adoption of a child was
authorized, and it was declared that
such child should inherit from the
adopting parents, or either of them,
as itp she were their legitimate child,
held, that such adopted child did not
thereby become entitled by virtue of

11

this section to inherit property situ-
ated in this state, left Ey the futher
of her adopting father, dying in this
state afler having survived such
adopting parents;: The Estate of
Sunderland, 60~-730.

Where at the time of decedent’s
death, his son was already deceased,
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held, that the widow of such son
could not claim any interest in the
estate by inheritance from a child of
herself and such deceased: son, said
chiid having survived its father, but
having died without issue before the

Skec. 2455.

The widow can only hold one-third |

free from decendent’s debts and
against his will. The balance of the
one-half which she may be entitled

death of its grandfather. The stat-
ute only provides for inheritance by
the parents of the estate of a child
dying without issue: Leonard v, Lin-
ing, 57-643.

to under this section, she takes as
any heir takes a distributive share:
Smith v. Zuckmeyer, 53-14; Linton
v. Crosby, 54418,

658, ‘

Sec. 2457.

Where intestate dies without issue, { tribulive shares in decendent's estate,

and his parents are both dead, it is
immaterial waich died first, and it is
immaterial whether such parents, or
either of them, made a.nr disposition
of their property by will, other than
that which would have been made
by law. The persons entitled to dis-

Skc. 2459.

In a particular case, held, that the
evidence established advancements to
heirs such as to defeat their claim to

Skc. 2465.

For the purpose of inheritance, an
illegitimate child, when recognized
by its {ather, stands on precisely the
same footing as if' it were legitimate,
and the birth of such a child and its

take from him directly, and not
through the parent, the supporition
that such parent died in possession of
the property being merely for the
purpose of determining the descent:
Lash v. Lash, 571-88.

share in the intesfate‘s\ real property:

Ramsey v. Abrams, 53-512.

659.

recognition revoke a prior will in the
same manner as the subsequent birth
of a legitimate child: Milburn ».
Milburn, 60-411.

660.

Sec. 2474.

Where a creditor has filed his
claim and allowed the estate to be
rettled up and the administrator dis-
charged, he cannot atterward, in an
action against such administrator
or heirs, subject to the payment of
his claim property which he insists
was fraudulently conveyed by de-
cedent in his lifetime to such heirs
for the purpose of defeating it. As
he might, by proper proceedings,
have had suck property subjected

Sgo. 2475.

A party seeking to avail himself of
mistake or fraud under the preceding
section, must allege sufficient reasons
for not availing himself of these pro-
visions for Oé)ening up the settle-
ment, and if he asks equitable relief

to the payment of his claim during
the udministration, he. cannot after
the estate has been settled, open up
the settlement for that purpose.
The settlement and discharge of the
administrator is an adjudication not
only that be has accounted for all
Eroperty which came into his hands,

ut also that the estate has been
properly administered upon: Daniels
0. Smith, 58-571.

on the ground of fraud, must set
forth the fraudulent acts complained
of, and show how he was deceived
and misled thereby: Kows v. Mow-
ery, 57-20.

Orders of court approving pro-
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gressive reports must be regarded as | that they were incorrect and fraudu-
correct, and it is incumberft on the | lent, if so cluimed: In re Heath's
heirs attacking the reports to show | Estate, 58-36.

661.
Skc. 2484,

An agent with whom notes are | ure to turn over said notes to a for-
left for collection by decedent in his | eign administrator without demand
lifetime does not become liable as | having been made for the same:
executor in his own wrong for fail- | Darr v. Darr, 59-81.
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Sec. 2510.

Even if there is misjoinder of causes
of action, objection thereto is deemed
waived unless made as provided in
§ 2632. (See, also, § 2633): Flynn

o. D. M. & St. L. R. Co.,, 1TN. W,
Rep., 769.
[‘;nder Rev. 88 1858 and 1859,

which provided that in case of death
of one of the parties, the executor or
administrator of such party should be

made plaintiff or defendant,as the case
might require, and it should not be
necessary to make the heirs or devi-
sees of such decensed persons parties
to such suit, held that a proceeding
against the administrator of the de-
ceased owner, without notice to the
heir to whom the property had de-
rcended, was binding upon such heir:
Welch v. McGrath, 59-519,

667.

Sec. 2516.

Where an amendment is made
during the trial, changing the nature
of the action, motion to change the
cause to the proper docket should
then be made, and not a motion to
strike the amendment from the files,
on that ground: Weaver o. Kintz-
ley, 58-191,

Sec. 2517.

The interposition of an equitable
defense in an action at law, does not
ive rise to an equitable issue, unless
efendant asks relief in equity. The
issue arising upon an equitable de-

Error of the court in sustaining
motion to transfer to the equity dock-
et, will not be ground of reversal on
appeal, where it does not appear that
the party excepted to such action or
demanded a jury trial: State ».
Craig, 58-238.

fense in such action is to be tried ac-
cording to legal and not according to
equitable %}ocedure: Carey v. Gun-
nison, 17 N, W. Rep., 831.

668.

Sec. 2519.

This section held applicable in
cases where a proceeding in the cir-
cuit court which should have been
brought in probate was entitled in

SEc. 2520.

Provisions of civil Code as to
change of place of trial, held, appli-
cable in an appeal to the circuit court

SEc. 2521.

An action to foreclose a mortgage
given to secure a note which is al-
ready reduced to judgment, is not

equity or at law: Ashlock v. Sher
man, 56-311; McName v. Malvin,
56-362; First Nat'l Bank of Gar-
rettsville v. Greene, 59-171.

in a proceeding to condemn land for
right of way: Whitney v. Atlantic
Southern R’y Co., 53-651.

prohibited by this section: Matthews
v. Davis, 61-225,

(167)
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669.

Sec. 2525.

Although an action for slander
will survive against the personal
representatives of defendant, the
plaintiff cannot recover as against
such representatives exemplary or

unitive dumages: Sheik v, Hobson,
ff) N. W. Rep., 875.

The right of recovery for an injury
resulting in death, being statutory,
exists only by the law of the place of

injury; therefore, held, that the per-
sonal representatives of the person
whose death was caused by an in-
jury in Missouri, where the statute
does not authorize a recovery in such
cases by the personal representatives,
could not maintain an action for such
injury in the courts in Iowa : Hyde
o. W.,St.L. & P. R. Co., 61-441.

670.

Sec. 2527,

A deposition taken after plaintiff’s
death, upon notice served before his

death, should be stricken from the !

files on motion: Kershman o. Siwhela,
59-93.

671,

Sec. 2529.

The statute of limitations applies
to equitable actions: District Town-
ship of Spencer v. District Township
of Riverton, 171 N. W. Rep., 105,

The statute of limitations cannot
be relied upon at the trial unless
pleaded: Brush v. Peterson, 54-243.

The fact that a claim was barred
by the statute of limitations before
snit was brought thereon, does not
affect title acquired through such ac-
tion if parties have failed to interpose
the "detense of the statute at the

roper time. They are deemed to
f:nve wnived it: Welch v. McGrath,
59-519.

"The statute of limitations will run
in favor of the trustee of & resulting
or constructive trust, from the time
he disowns the trust and claims title
in his own right to the trust prop-
erty: Otto v. Schlapkahl, 51-226.

The canse of action for damages
from the improper construction of a
ditch does not arise until the ditch

“first Legins to affect the party's prem-

ises: Miller v. K. & D. M. R. Co.,
16 N. W. Rep., 567.

As against a cause of a-tion for
injury to property from the con-
struction of a ditch which is of such
character as to cause permanent
injury unless human agency intervene
to prevent it, the statute of limita-
tions commences to run from the
beginning of the injury. In sucb
case there cannot be successive
actions, but the whole injury is to be
compensated in the one action:
Powers v. Cily of Council Bluffs,

45-652. But this does not apply
to a case where one party is under
obligation to protect another from
injury and fails from time to time
to do so: Drakev. C.. R. I. & P. R.
Co., 19 N. W. Rep., 215.

A party holding a claim or right
of action cannot be allowed to pro-
long the operation of the statute by
refusing to take the steps which the
law requires in order to authorize the
maintenance of the action: Baker v,
Johnson Co., 33-155; Prescoit v.
Gonser, 34-175; Hintrager v. Hen-
nessy, 46-600; First Nat'l Bank of
Garrettsrille v. Greene, 17 N. W,
Ren., 86.

When the right of action depends
upon a demand, such demand must
b made within the time prescribed
by the statute of lhmitations, when
there are no special circumstances
which excuse the party from making
the demand; otherwise the demand
will be considered as not made within
a reasonable time: Ball v. K, & N.
W. R. Co., 16 N. W, Rep., 592.

The statute of limitations com-
mences to run against warrants
drawn by a district township (n its
own treasurer, at least from the time
of their presentation for payment,
although such pavment is refused
only for the reason that there are not
funds on hand at the time: Carpenter
v;.3 District Township of Union, 58-
335

Where a township clerk paid an
order which should have been ailowed
by the townehip trustees at the first
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settlement thereafter, held, that the
statute of limitations, as against an
action of mandamus to enforce the
allowance of the claim, commenced
to run from that time, and not from
the time of subsequent demand:
Detwey v. Lins, 57-235,

Where the transaction constitutes
a partnership, the statute will not
commence to run against an action
between the partners relating thereto,
until the partnership is dissolved, or
until’ a sufficient time has elapsed
after the demand for an accounting
and settlement: Richards v. Grin-
2ell, 18 N. W. Rep., 668.

As against an action by one of two
claimants of land who, in a litigation
between them as to title, has been
defeated, and thereupon seeks to
recover from the successtul claimant
the amount of taxes paid while claim-
ing title, the statute of limitations
commences to run from the time the

uestion of title is finally adjudicated:
sodnow v. Stryker, 11 N. W. Rep.,
506,

Action against a clerk of the court
for improperly approving a stay bond
does not accrue until the expiration
of the stay (Steel v. Bryant, 49-1 16{é
and therefore an action by the cler.
against his deputy for the default of
the latter in approving such bond,
does not accrue until the same time:
Moore v. McKinley, 60-367.

The penalty provided by 15 G. A.,
ch. 68 (now repealed), of five times
the amount of overchurge to be re-
coverel from a railway company
charging a greateramount of freight
than alﬁmed by law. held, to bea
statute penalty, within 9 1 of this
section, action for which was barred
in two vears: Herriman v, B., C. R.
& N.R. Co., 57-181.

Although the filing of a statement
for a mechanic’s lien,within the thirty
or ninety days provided by statute
(16 G. A, ch. 100,§ 6, supra, p. 598)
is not essential to enable the mechanic
to enforce his lien against any one
except purchasers or encumbrancers
in good faith, without notice, after
the expiration of that time, yet the
two years' limitation, under ¥ 2 of
this section, commences to run from
the expiration of the period of thirty
or ninety days ns the case may be,
whether the statement for the lien is
flled within that time or not: Squier v,
Parks, 56-407; Dimmick v. Hinckley
57-157.

If action against the sureties of an

officer on his official bond be not
brought within three years after the
breach thereof, it is barred, although
in the meantime action may have
been brought and judgment recovered
against the principait Wadsworth v.
Gerhard, 55-367.

A person entering into possession
as tenant in common, is presumed to
continue to hold in that manner, and
not adversely, until he has done rome
act amounting to eviction of his
co-tenant: Shell v. Walker, 54-386.

One going into possession under a
quit-clatin deed from a tenant in
common, does not thereby assert
adverse possession as against the
other tenant in common, so as to set
the statute of limitations in motion:
Moore v, Antill, 53-612; and sea
Hume v. Long, 53-299.

An owner of land, who, throngh
ignorance of the dividing line, in-
cludes a part of an adjoining tract
within his enclosure, does not hold
such portion by adverse session,
s0 a8 to set the statute of limitations
in motion: Skinner ». Crawford,
54~119.

Where a party was in possession
of Jand under claim of title from the
United States government at the time
that an adverse title was acguired
and remained in such possession
for the (feriod of limitation, Aeld,
that his defense an against such ud-
verse title was complete: Tremaine
v. Weatherby, 58-615.

The party claiming ander a quit-
claim deed, though he is not to be
regarded as a good faith purchaser
without notice, nevertheless has suf-
ficient color of title to enable him to
set up ndverse possession: Ibid.

Where one takes possession of s
government subdivision of land under
a claim of title to the whole of it,
breaks it up and puts rtof it
under cultivation, and no other person
is in possession of any part, his pos-
session must be held as apply-
ing to the whole tract claimed [‘:y
him, especinlly when the actual
possession extends to every govern-
ment subdivision embraced in the
whole tract: Ibid.

Actual possession of & partof a
tract is legal possession of the whole
of the tract covered by the title under
which the actual possession is taken,
and possession of the part will impart
notice of the claim to the whole tract:
Watters v. Connelly, 59-217.

Where o party erects upon a lot to
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which he claims title, a substantial
and permanent brick building, which
he claims to own throughout its
entire extent, such circumstance
amounts to a claim of title to the land
upon which the building is erected;
that is in view of the provision of
§ 2019 as to party walls to the center
22 ;.he walls: Crapo v. Cameron, 61-

Where parties agree asto a certain
line between their property being the

true division line, and occupy to such
line, each is to be considered as in
adverse possession of the property so
occupied, whether the line is correct
ornot: Tracy v. Newton, 57-210.

The rule that an action by ajunior
mortgagee to redeem from a senior
mortgage is barred in ten years, is
in no wise dependent upon the ques-
tion of adverse possession: County of
Floyd v. Cheney 51-160.

" 674,

Skc. 2530.

The recording of a deed is sufficient
notice of any fraud in its execution
to cause the statute to begin to run
against an action based upon such
fraud: Bishop v. Knowles, 53-268.

Where a judgment plaintitf failed
to credit a payment made on the
judgment and afterward, on execu-
tion, recovered the whole amount
thereof, Aeld, that the action to re-
cover back the amount of the pay-

ment was barred in five years, al-
though the judgment defendant was
not aware of the failure to credit the
payment until the expiration of the
'fzize years: Shreves v. Leonard, 56—

Evidence in a particalar case, held
sufficient to show that the discovery
of the mistake relied upon was made
within five years: Eggspieller v,
Nockles, 58-649.

675.

Skc. 2531.

An interval of one year and nine
months between two of the consecu-
tive items of an account, both of
which were on the credit side, keld,
not sufficient to show such break in
the account or cessation of dealing
as to caune the statute of limitations
to commence to run, it appearing
that all the items had relation to the
same open and continuous transac-
tion between the parties: Keller v.

Jackson, 58-629.

That an account appears to be
barred is no ground of objection to
the introduction in evidence of the
book containing it: Ibid.

The claim of a public officer for
compensation is not in the nature of
an open account. Each one of suc-
cessive terms of office is to be deemed
a separate employment: Griffin ».

County of Clay, 19 N. W, Rep., 327.

676.

Skc. 2533.

‘Where the only evidence of ah-
sence of defendant from the state (so

the employ of the general govern-
ment, with the intention of returning

a8 to bring the case within the doc- | when such employment shall cease,

trine of Heaton v. Fryberger, 38-185)
was that he went East, held, that
non-residence did not sufficiently ap-
pear: Tremaine v. Weatherby,58-615.

‘Where a person leaves the state in

but the time of his return is indefi-
nite, and he retains no domicile in
the state, he is to be deemed a non-
resident: Hedges v. Jones, 19 N. W.
Rep., 675.

677,

Sec. 2537.

This section applies only when no | upon the same cause of action: Me-

judsment on the merits has been
rendered, and another suit is bronght

Donald v. Jacksorn, 55-37.
The provisions of this section will
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not operate to extend the period of
the statute where a condition prece-
dent to the right to bring the action
has not been complied with in proper
time, for instance the presentation of

Skc. 2539.

Where a junior mortgage was
taken while a senior mortgage wasin
existence and not barred by the stat-
ute of limitations, and the senior
mortgage afterward became barred,
but was subsequently revived by a
new promise of the mo: or to pay
the debt, imade while junior mort-
ieage was in process of foreclosure,

id, that no equities having inter-
vened in favor of junior mortgagee,
the debt secured by the senior mort-
gage was still a prior lien to that of

a claim fo the board of directors of a
rchool district: District Township of
Spencer v. District Township of
Riverton, 17 N. W. Rep., 105.

the junior mortgage: Kerndtv. Por-
ter@eld, 56-412.

ithout determining whether an
indorsement of pa.f;ment signed by
the party to be charged would re-
move the bar of the statute, held,
that such endorsement, signed by
the treasurer of a district township,
had no such effect, as he had no au-
thority to bind such township by his
contracts or admissions: Carpenter
335 District Township of Union, 58~

678.

Sec. 2540.

Any counter-claim, which may be
interposed under § 2659, may be
thus pleaded, although barred, and
the provisions of this section are not
limited to the counter-claims men-

Sec. 2543.

A sale of a promissory note on ex-
ecution, as the property of one who
had, as agent for the real owner,
wrongfully converted it to his own
use, conveys no title to the purchaser,
and the latter cannot maintain action
thereon or on a guaranty thereof:
McCormick v. Williams, 54-50.

‘Where it appeared that the owne»
of negotiable) instruments had de-
posited them with his agent as collat-
eral security for another party, and

tioned under the second subdivision
of that section: Folsom v. Winch, 19
N. W. Rep., 305. (Overruling on
rehearing the former opinion in the
same case.)

to be applied in payment of the debt
so secured, held, that such other
party became the owner thereof in
such sense that he might have
brought action on the securities in his
own name as owner, and, therefore,
that the death of the original owner
did not terminate the right of such
agent to possession of the notes and
their proceeds: Bennett v, Stoddard,
58-654.

679.

Skc. 2544.

An agent who is left in charge of
real property has not such interest
therein as to enable him to maintain

in his own name an action for the
possession  thereof: McHenry o,
Painter, 58-365.

680.

Sgc. 2545.

Misjoinder of parties plaintiff or
defendant must be raised by motion.
It cannot be taken advantage of on

Szc. 25646,

The assignee, by endorsemeni or
otherwise, of a negotiable instrument
transferred after maturity, holds sub-

demurrer or in arrest of judgment: ‘

Miller v. K. ¢ D. M. R, Co., 16 N,
W. Rep., 567.

{;e:,t to any counter-claim, though it
an independent cause of action,
acquired by the maker of the note
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against the assignor before notice of | 906

the assignment (overruling Richards
v. Daily, 34-427); Downing v. Giibson,
53-517; and this rule applies to nego-
tiable paper transferred before due, if
the transfer was not made in good
faith and for a valuable considera-
tion: Bone v. Thorp, 18 N, W. Rep.,

Payment of a negotiable note to
the payee, by the maker, without
notice of & transfer made after matur-
ity, isa defense to an action by an
endorsee who takes by such transfer
after maturity: Haywood v. Seeber,
61-574.

681.

Sec. 2547.

The grantor i3 not a necessary,
though a proper party defendant in
an action to set aside a fraudulent

Skc. 2548.

conveyance of property and subject
it to payment of claims of creditors:
Potter v, Phillips, 44-353.

Joint owners of a note should join | he should be made defendant: Mc-
as plaintiffs, or if one refuses to join | Namee v. Carpenter, 56-276.

Skc. 2550.

‘Where action upon & joint contract
is brought against a survivor and the
executors of a deceased party in the
same court in which the claim against
the decedent’s estate might have
been filed, the bringing of such action
will be deemed a sufficient filing of
the claim against the estate: Moore

o. McKinley, 60-367.

In case of an action against two
defendants jointly and severally lia-
ble, judgment may be entered against
oue although the case is not disposed
of as to the other: Poole v. Hin-
trager, 60-180.

682.

Sec. 2552.

In an action against a road super-
visor upon his official bond, held,
that the township clerk entitled to

was the proper party to sue: Wells o.
Stomback, 59-376.
Section applied: Jordan v. Katan-

the money, for the misappropriation | agh, 18 N. W. Rep., 851.
of which the action was brought,
683!

Skc. 2553.

A partnership may be sued before
a justice of the peace, and notice of
service upon the resident partner will
give the justice juriadiction of the
partnership so that judgment may be
rendered against the firm as such

and enforced against the partnership
property; but the justice will not
thereby acquire jurisdiction as to an
individoal partner residing in anoth-
er county: Ebersolev. Ware, 59-663.

684.

Skc. 2558.

Where the action is against de-
fendant by the name in which it signs
the contract, it is not necessary to al-

lege either copartnership or cor-
porate capacity: Wendall v. Osborne,

18 N. W. Rep., 709

685.

Sec. 2565.

Under a finding made by the court
that the action was not being prose-
cuted for the benefit of the minor

and that the further prosecution was
not for his best interests, held, that
the court was authorized to dimiss
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the action upon a stipulation signed
by the next friend who brought it:
Ball v. Miller, 53-634.

A guardian ad litemn may present
by way of defense matter which is
proper in an action in which he is

appointed, although the same sub-
Jject-matter might have been the
ground of an original suit, which
could only be brought by his regular
guardian or next friend: Kelsey v.
Kelsey, 57-383.

.686.

Skec. 2573.

In s0 far as it is attempted by this
and the preceding and following sec-
tions to deprive a property owner of
his right oF action against a sheriff
to recover property wrongfully seized

by such officer under an execution
against another person, these three
sections are unconstitutional: Sunberg
v. Babcock, 61-601; Maish v, Little-
ton, 17 N. W. Rep., 182,

687.

Sec. 2574.

This provision is independent of | not be made before answer of defend-
the two preceding sections, and the | ant served: Bixby v. Blair, 56-416.

application here provided for néed

"~ SEc. 2578.

[20 G. A., ch. 126, amends this section by striking out the word ‘‘ may *
in the third line thereof and inserting in its place the word *‘ shall.”’ 1t
also contains the following provision: *‘ This act shall not effect [affect] ex-

isting contracts.’’]

[Decisions under the original section.]

Where the note secured by a mort-
gage is made payable at a particular
place, action to foreclose the mort-
gage may be brought in the county
in which the note is made payable,
although’the land mortgaged be sit-
uated in another county: Equitable
Life Insurance Co. v. Gleason, 56—

An action against husband and
wife for indebtedness incurred for
family expenses, and in which it is
sought to make such indebtedness a
lien upon real property of the wife,
may be brought in the county where

such real property of the wife is sit-
uated, although neither husband nor
wife be a resident of that county:
Hawke v. Urban, 18-83.

A mortgage may be foreclosed in
any county in which the court can
acquire jurisdiction to render a pei~
sonal judgment on the debt, but if
the proceeding is upon publication
only, and the sefendant does not ap-
pear, the foreclosure cannot be had
n a county where no portion of the
property is situated: Jown Loan and
g‘orlust Co. v. Dory, 19 N. W, Rep.,

688.

Sec. 2581,

An action upon service by publica- | tion of the property is situated in that

tion to foreclose a mortgage cannot | county: Jfowa

Loan and Trust Co. v,

be brought in the county in which | Dory, 19 N. W. Rep., 301,

the note 1s made payable, if no por-

689.

Skc. 2582.

Corporations operating railways
within the state are subject to the jur-
isdiction of our courts the same as any

person resident within the state:
Mooneyv. U. P. R. Co., 60-346,
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Skc. 2583.

Where an action was brought by a
sub-contractor, entitled to a mechan-
ic’s lien, against the contractor for
the construction of a railway, on an
agreement to pay the amount of such
lien, held that the action was prop-
erly brought in the county through
which the railroad was being con-
structed, and could not be removed
to the county of defendant’s resi-
dence: Vaughn v. Smith, 58-553.

The facts showing that the con-
tract has been performed or thie work

Skc. 2585.

One who accepts the benefits of a
sale by a person claiming to act as
his agent, or who accepts the benefits
of a proposition made through and
forwarded by him. thereby ratifies
the transaction, so that an action
arising therefrom may be brought
in the county of such agency: Mil-
ligan v. Davis, 49-126.

done in the county in which suit is
brought may be established by affi-
davit on the hearing of the motion,
if defendant seeks to change the
place of trial to the county of his
residence: Jordan v. Kavanagh, 18
N. W. Rep,, 851.

On the motion for change of venue
the question as to plaintifi’s right of
recovery against a portion of defend-
ant's cannot be raised, as such a ques-
tion must be determined upon de-
murrer: Ibid.

An action by the agent against the
principal for services as agent, is
connected with the business of the
agency in such sense that suit
against the principal may be brought
in the county of such agency: Ocker-
3912 v. Burnham, 19 %‘l . Rep.,

690.

Skc. 2587.

This section has no application to
an action for the recovery of specific
personal property brought in the

Skc. 2589.

Where a transfer is ordered, bat
the papers are filed in the court to
which the case is transferred after
the time required by this section, the
other party will not be held to waive

county in which the property is sit-
uated: Porter v. Dalhoff, 59-459.

the right to have the action discon-
tinued by appearing in the court
where the papers are filed and mov-
ing for a discontinuance: Hall v.
Royce, 56-359.

691.

Skc. 2590,

[20 G. A., ch. 94, amends this section by adding to subdivision 8 thereof
the following:]

But when either party files an affidavit as provided by this
subdivision the other party shall have a reasonable time to file
counter affidavits, and the court or judge, in the exercise of a

.sound discretion, must decide whether a change shall be granted,

when fully advised, according to the very right and merits of the
matter.

The court may in its discretion cause the affiants upon either
side to be hrought into court for examination upon the matters
contained in their said affidavits.

[Decisions under the original section.]

A court has no authority to change | held, that a change ordered in a case
the venue of an action, on its own | in which no application was made,
motion, to another court. Therefore, | was erroneous, although in another
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case between the same parties an ap-

lication had been made, suptporte_d
ﬁy affidavit, on the ground ot prej-
udice of the judge: Bennettv. Carey,
57-221.

A change of place of trial cannot
‘be had while the case is pending on
motion for new trial, after verdict:
Perking v. Jones, 55-211.

Motion for change of venue on ac-
count of prejudice of the judge, if
properly made in vacation, should be
granted, even though the judge to
whom objection is made is to go out
of office before the next term of court.
The change is not merely for purposes
of trial, but where the objection is to
the court, the statute contemplates
that it may be had before the 1ssues
are made up and the case ready for
trial: Allertonv. Eldridge, 56-709.

A change of place of trial may be
had as here provided, on an appeal
to the circuit court in proceedings to
assess damages for taking property
for right of way: Whitney ¢. Atlan*
tic Southern R’y Co., 53-651.

The party by whom the principal
affidavit is made cannot be com-
pelled to submit to an” examination
us to the truth of the matters stated
in his affidavit: McGovern v. Keokuk
Lumber Co., 61-265.

Where a cause is taken to another
county by agreement that it shall be
tried therein without further change,
and subsequently additional parties
ure brought in, such stipulation does
not prevent further change of trial
according to law, even on the motion
of one of the parties to the original
agreement: Bixby v. Carskaddon,
lg N. W. Rep., 875.

In a suit against principal and
sureties, where a groung for a change
of place of trial is shown by the prin-
cipal, the sureties, if they desire, may
have the change granted as to them
also, if their ground of defense is the
same as that of the principal: Sweet
v. Wright, 17 N. W. Rep., 468.

If the motion is mage by more
than one party it must distinctly ap-
pear from the affidavit that neither
one of the three disinterested per-
sons subscribing thereto is related
nearer than the fourth degree to
either of the parties making the mo-
gg;: Fairburn v. Goldsmith, 53—

Where the affiants in their affi-
davit collectively declare that they
are not related within the degree
herein specified to the one party mak-

ing the motion, that is sufficient:
Goodnow v. Litchfield, 19 N. W,

Re&. 226.

here the affidavit for a change
on the ground of undue influence of
the adverse party or his attorney
stated that ‘‘defendants and their
attorney ”* had such undue influence,
held, that it was sufficient to author-
ize a change: Bixby v. Carskaddon,
18 N. W, Rep., 875.

An application for change of venue
on the ground of alleged prejudice
of the inhabitants of a county must
be sworn to by the party asking the
change if he is a natural person:
Hedge v. Gibson, 58-656,

Where a change of venue is de-
sired by a corporation, the requisite
affidavit must be made by its officers
or agents and, held, that an affidavit
commenc ing ‘‘ 1., A. B., Vice Presi-
dent of the defendant above named,
being duly sworn,”’ ete., and not cther-
wise showing that the affiant was
vice president, was not sufficient for
the reason that the connection of the
affiant with the corporation was thus
shown merely by an unverified state-
ment: McGovern v. Keokuk Lumber
Co., 61-265.

The affidavits on file become part
of the record and may be certified by
the clerk on appeal in the same man-
ner as other matters of record; it is
not necessary that they be preserved
by bill of exceptions: Ibid.

An appeal will not lie from an or-
der granting or refusing a change
of venue, but upon a subsequent ap-
peal properly taken, even from an
intermediate order before final judg-
ment, the order as to change of
venue may be reviewed: Allerion o.
Eldridge, 56-709.

By an appeal from an order grant-
ing & change of venue the supreme
court acquires no jurisdiclion, and
will refuse to consider the case even
though objection to the jurisdiction
is not made by either party: Groves
v. Richmond, g8—54.

The fact that s party, after properly
excepting to the ruling granting a
change of venue, goes to trial in the
court to which the change is granted
and does not raise an objection to
the change by motion for new trial
or in arrest of judgment, does not
prevent his alleging it upon appeal:
Michaels ¢v. Crubtree, 59-615; Ben-
nett v. Carey, 57-221.

‘Where the supreme court on appeal
determines that a change of venue
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has been granted without anthority,
it will not review {errors in the pro-

from which it was improperly
changed: Bennett v. Carey, 57-221;

ceeding subsequent to such change | Gilman v. Donooan, 59-76.

but will remand the case to the court

692,

Skc. 2591.

After one change of venue, a par-
ty applying for another change must
allege and show that the cause upon
which he bases his application was
not in existence when t.ge first change
was obtained: Michaels v. Crabtree,
59-615.

A previous change, had by agree-
ment of parties, does not, under this
section, prevent a subsequent change
on statutory grounds, whether exist-
ing at the time of the first change or
not: Bixby v. Carskaddon, 13 N,
W. Rep., 875.

693.

Sxkc. 2592.

Where the case is one in which the
circuit court has exclusive jurisdic-
tion, it cannot be changed to the dis-

Sec. 2594,

A party who has procured the dis-
missal of an action in one court on
the ground that it is properly pend-
ing upon change of venue in another,

trict eourt, but it should be sent to
some other circuit court: Schuchart
v. Lamnfey, 17 N. W. Rep., 467.

is estopped from afterwards denying
the junsdiction of the latter court:
{’egkins v. Jones, 17 N.W. Rep.,
GYh

694.

Sec. 2596.

Costs accrued at a former term of | by the law:

Upon a proper showing

the court are not to be taxed up to| he is entitled to a change as a legnl

the party asking a change.
competent for the court to impose
upon him conditions not authorized

Skc. 2599.

‘Where a. penal bond provided that
it should be deemed fulfilled unless
action thereon was begun by Oct. 1st,
and notice of suit thereon was placed
in the hands of the sheriff Sep. 27,
but not served until Oct. 8, held, that
action was not commenced in time
(following Parkyn». Travis, 50+436):
Proska v. McCormick, 56-318.

A notice, not stating the term of
court at which defendant is required
to appear, does not confer jurisdic-

It is not | right: Bannigan v. Central lowa R.
} Co., 58-671.

tion. Ard in a case where it was re-
quired by statute that suit be brought
within a limited time, and the notice
served did not contain a statement
as to the next term. held, that a sec-
ond notice served after the expiration
of the time limited, to which the de-
fendant appeared, would not enable
the court to entertain the action:
Jones, &c., Co. v. Boggs, 19 N. W.
Rep., 678.

696.

Skc. 2600.

Where a petition is marked filed
by the clerk within the proper time,
but he makes no memorandum of the
fact upon the appearance docket, 1t
cannot (under the provisions of § 200)
be considered filed, and the provis-
ions of this section are applicable:

Nickson v. Blair, 59-531.

A judgment recovered upon a peti-
tion filed after the time named in the
notice, is not void and cannot be col-
laterally impeached: Hildreth v.
Harney, 1T N. W. Rep., 584.
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697.

Skc. 2603.

In an appeal from an assessment
of damages for the location of a high-
way, acknowledgment of service,
signed by the auditor, is sufficient to

Skc. 2604.

‘Where a notice and return of serv-
ice were sufficient in form, but the
copy delivered erroneously stated the
date at which the term of court would
commence, held, that the case was
not one of no service, but of merely
defective service, and that the judg-
ment rendered was not void, and de-

constitute a valid service upon him,
although he is not *defendant™ in
the action: Libbey v. McIntosh, 60~
329.

fendant might, under such circum-
stances, have applied to the officer to
anmend his return, and during the
same term, or under § 3154 durmg A
subsequent term, he might huve had
relief from the default: Ivione v.
Keystone Man'f'g Co., 61-406.

699.

[20 G. A., ch. 77, amends this section by adding thersto the following:]

Sko. 2609.

Provided, that service may be made on any patient confined llmlv> nor\i‘ed on
in the hospitals for the insane by the superintendent or assistant Doaaletor
superintendent of such hospitals, and the certificate of such offi- the inaane.

cer under the seal of such hospital shall be proof of such service.

Sec. 2610.

If a claim is allowed in part, an
acceptance of the allowance is a bar
to an action for the balance claimed:

Brick v. Plymouth Co,. 19 N. W,
Ref., 304.
‘he board cannot, by refusing to

Sgc. 2612.

An ugent having no authority to
act for a corporation within the state,
and whose duties outside of the state
were limited to investigation of facts
and reporting them to general man-
ager, held not such an agent ay that
service upon him would constitute

act or make record of their action,
deprive a claimant of his right to
soe.  Proof of demand may be made
hy the testimony of the person mak-
ingf it: Feryguson v, Davis Co., 57—
601,

seryice upon the company: Philp v,
Corenant Mul., dc., Ass'n, 17PN.
W. Rep., 903.

As to appointment by foreign in-
surance companies of agents upon
whom service musy be made, see
§ 1165.

700.

Sec. 2613,

In an action growing out of busi-
ness done by one agent in a county,
rervice can not be made upon another
agent of the same party in that
county whose agency is of a differ-
ent scope. The service should be
made upon some one connected
with the business out of which it
grew. If made upon an agent not
connected with the business out of
which the action arose it is a case not
of defective service, but of entire
want of service: State Insurance Co.

Sec. 2616.

t. Granger, 17 N. W. Rep., 504.
This section allows service upon the
agent in a suit against the principal
in matters connected with the agen-
cy, but the principal is not required
to respond to service upon the agent
of & notice of garnishment of the
principal in & proceeding for the eol-
lection of a debt from the agent in no
manner connected with the agency:
g(’);éfon "Manyf'g Co. v. Stewart, 61~

. [Additional provisions for service of notice on patient in hospital for tho
insane are made by the act inserted supra in supplement to page 699.]

12
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701,

Skc. 2618.

When notice of an action for a
divorce is served by publication the
court acquires jurisdiction to allow
alimony: Twing v. O'Meara, 59-326.

An indebtedness due from a resi-
dent to a non-resident may be sub-
jected to the payment of claims
against such non-resident, although

" the court acquires no jurisdiction to

render a personal judgment. The
situg of the debt regarded as property
may be for such purposes treated as
distinct from that of the owner:

Mooney ». U. P. R. Co., 60-346.

In a suit against a non-resident
by an attachment, notice being
served by publication, a debt due for
personal services rendered by such
non-resident in the state of his resi-
dence and payable there may be
gubjected, by garnishment of his
cre&itor in this state, to the payment
of the claim, although by the laws of
the state of his residence the debt
would be exempt from execution:
Ibid; and see notes to § 2975.

702.

Skc. 2619.

Publication of notice in which the
defendant’s name was stated as “* P.
T. B. Hopkins, "' in place of ** T. P. B.

Hopkins,”* keld, insufficient to con-
fer jurisdiction: Fanning v. Krapfl,
61-417.

703.

Skc. 2621.

Personal service upon the defend-
ant made outside of the state super-
sedes the necessity of service by pub-
lication, and has the same force and
effect, and the same juriadiction is

acquired as would be if the service
were by publication: Mooney v. U. P.
R. Co., 60-346. See also § 2881 and
notes.

704,

Skec. 2626.

Subsequent appearance of defend-
ant will validate the previous service
of a writ of injunction made without
the court having obtained jurisdic-
tion of defendant: Dist. T'p of Lo-
domillo v. Dist. T'p of Cass, 54-115.

The filing of a demurrer by non-
resident defendants constitutes an
appearance to the action, and gives
the court jurisdiction: Johnson r.
Tostevin, 60-46.

705,

Skc. 2628.

After action is brought to set aside
a deed for fraud, a purchaser at exe-
cution sale from the defendant in
such action, of the property conveyed
thereby, 1s charged with notice of the
action: Rider v. Kelso, 53-367. -

It is the filing of the petition
which imparts notice. The indexing

in the appearance docket is no part
of the filing, and failure to index re-
versely in name of defendant will not
invalidate the notice. Nor is the
service of original notice an essential
of the filing or necessary to consti-
t%te notice: Haverly v. Alcott, 57-
171,

707.

Sec. 2636.

Refusal by the court on motion to ) sion of the time and granting leave

strike a demurrer from the files, be-
cause filed atter the time herein pro-
vided, amounts in effect to an exten-

to file under § 2638: Rumsey v. Rob-
insvn, H8-225.
Where plaintiff was allowed a cer-
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tain tfme to file an amended petition, | he did not file within the time fixed
after a demurrer to the original peti- | by the court nor until after the argu-

tion had been sustained, but did not
file such amendment until after the
expiration of the time fixed, and, de-
fendant thereupon moved to strike it
from the files, and plaintiff asked for
time to make resistance to the motion
by filing an affidavit of excuse, which

ment of defendant on the motion to
strike was Cclosed, held, that it was
not error to strike the amended peti-
tion from the file, as asked: ay-
évét{d v. Goldsbury, 19 N. W. Rep.,

708.

Sec. 2639.

Where a demurrer has been sub-
mitted and not yet decided, the court
may allow the party filing the de-
murrer to amendp it and re-submit it,

Skc. 2640.

The substitution of the word
“noon ' for the word * morning,”

Skc. 2646.

Where defendant was sued as a
artner, held, that evidence that he
eld himself out to the public as a
partner was admissible in evidence
without such fact being pleaded:
Hancock v. Hintrager, 60-374.

the prior submission having been set
aside: Poweshiek Co. v. Cass Co.,

l 18 N. W. Rep., 895.

in this section, as here made, held
correct: Brandt v, Wilson, 58-485.

An allegation as to the doing of an
act by the party, may be established
by proof that the act was done by
héfz) agent: Poole v. Hintrager, 60~
180.

710.

Skc. 2647.

Leave of court is not necessary to
entitle plaintiff to file such amend-
ment as here contemplated, and an
appearance of defendant to move to
strike such amendment from the files

Sec. 2648.

The fact that the averments of the
petition do not entitle plaintiff to the
relief demanded should be raised by
demurrer, and not through motion
to strike them from the petition; but
if the motion is made and passed up-
on without objection on that ground,
the form of raising the questin will
not constitute reversible error: Rho-
dabeck v. Blair Town Lot & Land
Co., 17 N. W. Rep., 582,

or to demur or answer thereto, obvi-
ates the necessity of notice of the
amendment: Kimball v. Bryan, 56—
632,

Objection on ground of defect of
parties, unless raised by demurrer or
answer, will be deemed waived: Lil-
lie v. Cuse, H4-177.

Misjoinder of parties is not a
ground of demurrer. If not raised
by motion it is waived, and cannot
be afterwards raised, even in arrest
of judgment: Miller v. K. & D. M.
R. Co., 16 N. W, Rep., 567.

712,

Src. 2649,

The objection in a demurrer to a | cient to entitle the plaintiff to recov-
petition in a law action that *‘the | er,” is not sufficiently specific: Du-

averments of the petition are insuffi-

vidson v. Biggs, 61-309.
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Sec. 2650.

Misjoinder of parties is waived
where it does not appear on the face
of the petition, if not taken by an-
swer: McKeever v. Jenks, 59-300.

Such defect cannot be first raised
bv motion in arrest of judgment:
Miller v. K. & D. M. R. Co., 16 N.
‘W. Rep., 567.

If the facts stated in the Fetition
do not entitle plaintiff to relief, the
court may, at the trial, direct the jury
to find for defendant: Smithv. B., C.
R. & N. R. Co., 59-73.

An objection that the facts stated
in the petition do not entitle the
F}aintiﬁ' to any relief whatever, un-

ess raised by demurrer, must be ta-
ken advantage of by motion in arrest
of judgment. Such an objection,

apparentupon the face of the petition,
is waived by going to trial on the
merits and cannot be first raised in
an imstruction: Cruver . C., M. &
St. P. R. Co., 17T N. W. Rep., 661.

Where a defect in a petition which
might be raised by demurrer is not
thus attacked, and defendant suc-
ceeds on the trial, he cannot, upon
appeal by plaintiff, insist that on ac-
count of such defect plaintiff was not
entitled to recover: Kendig v. Orer-
hulser, 58195,

An objection which might be raised
by demurrer or motion in arrest, can-
not be raised for the first time on ap-
peal: Church v. Higham, 44432,

Section applied: Hanks v. North,
58-396.

713.

Sec. 2654.
The rule that the. filing of an

* amended pleading waives any error

in sustaining a demurrer to such
pleading is only applicable where the
party, by pleading over, supplies
omissions or cures defects in his
pleading pointed out by the demur-
rer. Therefore, the filing of an
am>ndment to an answer setting up
anew defense does not waive error
in sustaining a demurrer to the dc-
fense set. up in the original answer:
Ingham v, Dudley, 60-186.

The fact that the defendant, after
excepting to the overruling of his

demurrer, files an answer which is

Skc. 2653.

A statement that defendant has no I
1nformation sufficient to form a belief,

withdrawn before the case comes on
for trial. does not constitute a waiver
of error in the overruling of his de-
murrer. The withdrawal of the an-
swer restores the parties to the posi-
tion they were in before the answer
was filed: Jordan v. Kavanagh, 18
N. W. Rep., 851.

Wheve one division of an answer
sets out a counter-claim, and a de-
murrer to that division as well as
another portion of the answer is sus-
tained, an amendment as to the other
portion will not waive error in the
ruling as to the counter-claim: Fol-
somv, Winch, 19 N. W. Rep., 305.

but does not ask equitable relief, the
issue is to be tried as one at law; and

&c., is not sufficient to raise an issue. | held, that in an action upon a con-

* The denial should be of any knowl- | tract the defendant might set up mis-

edge or information: Clafliin v. Reese, | lake as a defense without asking a

hi-544.
‘Where the defendant sets out an |
equitable defense in an action at law |

reformation of the contract in equity:
géu‘ey v. Gunnison, 17N, W. Rep.,
1.

715.

Sec. 2659.

The provisions of § 2540 allowing
a counter-claim to be pleaded, even
when barred as an independent
cause of action, are applicable to
counter-claims under the firat or third
subdivision of this section, as well
as to those under the second: Fol-

som o. Winch, 19 N. W. Rep., 305
(overruling on rehearing the former
opinion in same case).

In an action in equity by an insur-
ance company for the cancellation of
a policy, held, that a cause of action
in behalf of defendant for a loss un-
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der the policy was sufficiently *con-
nected with the subject of the ac-
tion '’ to be set up as a counter-claim
under § 2 of this section: Revere
Fire Ins. Co. v. Chambers, 56-508.

In an action to recover upon a
promissory note, a counter-claim in
the nature of an action for the pos-
session of the note, for the purpose of
cancellation, is proper: b'iy{:?r v,
Hidy, 56-501.

Although action on an attachment
bond may be brought by way of
counter-claim in the attachment
proceeding (see § 3017 and notes),
this applies only to a case where the
right of action for damages for the
wrongful suing out of the attach-
ment inured to the attachment de-
fendant and was held by him at the

very instant it came into existence.
Where such defendant had previously
made an assignment of his property,
held, that the right of action on the
attachment bond inured to the as-
signee, and that a subsequent assign-
ment thereof by the latter to the de-
fendant would not enable defendant
to set it up as a counter-claim under
subdivision 3 of this section: Rumsey
v. Robinson, 58-225,

A counter-claim does not deny the
cause of action or plaintiff’s right to
recover thereon. A defense denies
the nght to recover and shows
either that plaintiff never had a
right of action or that it is dis-
ghzrged: Haywood v. Seeber, 61-

74.

716.

SEec. 2663.

The defendants to cross-bills or
cross-actions brought by co-defend-
ante, must be served with notice of
the claim made against them: Thode
. .‘;)oﬂ'ard. 17 N. W. Rep., 561.

Where plaintiffs brought action to
set aside a guardian's dced to prop-
erty held by defendant, and defend-

ant by cross-petition against certain
mortgageesof the property from plaint-
1ff, sought to have such mortgages set
aside, held that the mortgagees were
properly brought in by cross-petition
and their rights determined: Bunce
v. Bunce, 59-533.

717.

SEec. 2665.

As a mere denial of affirmative
matter not constituting a counter-
claim is not permitted in a reply,
such denial, if coupled with matter
in confession and avoidance, will be
disregarded and the reply will be re-
garded as containing nothing further
than an admission and avoidance of
the allegations of the answer, not-
withstanding the provisions of § 2710,
allowing inconsistent defenses to be
stated 1n the same reply: Meadows
vb({Iawkeye Ins. Co., 1TN. W, Rep.,
6

Where defendant in an action on
a written contract of subscription set

Sec. 2669.

Where an affidavit was headed
‘¢ State of Towa, Delaware County,”’
and a signature with the addition
** Notary Public’” was authenticated
with a seal, held that it was suffi-
cient: Stone v. Miller, 60-243,

1t seemns that since the provisions

up want of consideration, keld, that
plaintiff might prove facts showing
the incurring of expenses on the faith
of such subscription, without having
pleaded it in reply, such matter bein
in denial and not in confession ang
avoidance of the matter averred in
the answer: University of DesMoines
v. Livingston, 57-5017.

Where a defendant pleads a de-
fense which avoids the cause of ac-
tion, plaintiff cannot introduce evi-
dence to show the waiver of such
defense without having set up such
waiver in the revly: Zinck v. Phoeniz
Ins. Co., 60-266.

of Rev. § 2913 are not retained, it is
not necessary that the certificate to
the affidavit show' the name of the
affiant. There is no such requirement
of law as to affidavits not made to
pleadings: Jbid.

131
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718.

Sec. 2673.

Where the certificate shows that "

though it be not certain to a certain

affiant was possessed of the requisite | intent, in every particular: F'irst Na-

knowledge of the facts to make a

v_rification, that is sufficient, al-

i tional Bank of Belluire v. Muson, 57
-105.

719.

SEec. 2681.

As to what is sufficient to consti-

tute a libel, see § 4097 and note in

Sec. 2682.

The rale that in order to establish
the truth of a charge imputing a
crime as adeiense in an action for
slander, the crime must be proved
beyond a reasonable doubt, is not

l supp'ement.

applicable in other civil cases where
the commission of a criminal act is
in question: See notes in supplement
to § 4423.

720.

SEec. 2683.

While a party interested in the
subject-matter involved may unite
w1t§1 the defendant in resisting the
claim of the plaintiff, he cannot ask

to be substituted as the defendant to

the action in place of the original
defendant: Britton v. D. M., 0. &
S. R. Co., 59-540.

721,

Sec. 2684.

An intervenor caunot be allowed
to tender an issue which can be tried
only by a changa in the form of pro-

Skec. 2685.

A party cannot, by one petition,
intervene in several distinct and un-
consolidated actions, nor can an
agent make his principal a party to

Sxrc. 2689.

Where the amendment set up a
distinct cause ot action, which WFPn
pleaded, was barred by the statute
of limitations, held, that it would not
be considered as datmg back to the
date of the original petition, so as to
avoid the bar: Van der Haar v.
Van Domseler, 56-671.

A demurrer may be amended :
Poiweshiek Co. v. Cags Co., ISN. W,
Rep., 895.

1t is not error to allow an amend-
ment after the conclusion of the tes-
timony, and for the purpose of con-
forming the pleadings to the proof,
even when such amendment changes
the issue. If, after the amendment,
the opposing party can make it ap-
pear that he is surprised, or is not
prepared to meet the issve raised by

ceeding, and a continuance of the
cause for testimony: VanGorden v.
Ormsby, 53>-657.

the intervention by filing the petition
in bis (the agent's) name: Rosenbawn
v. Adams, 61-582.

the amendment. a continuance will
be allowed at the cost of the other
party. If such continuance is not
applied for, the objection is wanive :i:
Twomas v. Town of Brooklyn, 53-
438,

Held, ervor to refuse leave to plaint-
iff after the close of the argum-nts
to file an amendinent to his petit'on
for the purpose of conformmg the
allegations to the proofs: T'iffany r.
Henderson, Hh7-490.

Where suit was brought in the
name of a township. held, that, al-
though the township had no capacity
to sue, the name of the township ofhi-
cer entitled to the possession of the
money sued for might, on motion, be
substituted as plaintiff and the action
proceed: Welle v. Stomback. 59-376.
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724,

Skc. 2690.

Where, after u verdict for defend-
ant, plaintiff moved to set aside the
verdict and for a new trial on the
ground of error in the admission of
evidence, and the court overruled such
motion, held, that as plaintidf’s peti-

tion was not sufficient to show a cause
of action, the decision of the court
below would not be reversed aithough
the defects in the petition had not
been raised by demurrer: Wetmore v.
Mellinger, 18 N. W. Rep., 870.

725.

SEc. 2695.

Where the interrogatories are at-
tached to an answer which requires
1o reply, the court should be asked
to fix a time within which they

should be answered, before moving
to dismiss the action for want of such
answers: Hogaboom v. Price, 53~
703; Garvin v. Cannon, 1d., 716,

726.

Skc. 2710.

Notwithstanding this section, a [ The denial, being improper under

denial and a confession and avoid-

§ 2665, will be disregarded: Mead-

ance of the affirmative allegations of | ows v. Hawkeye Ins. Co., 1T N. W.

an answer not constituting a counter
claim, cannot be set up in the reply.

Sec. 2711.

Section applied in a particular case:
First National Bank of Davenport v.

Sgc. 2712, .
A denial of an indebtedness to the
plaintiff in any sum whatever, raises

Rep., 600

I Baker, 57-197.

I no issue: McIntosh v. Lee, 57-356.

727,

Sec. 2713.

In an action founded upon tort,
plaintiff cannot be required to attach
a bill of particulars of the items in-
cluded in his claim for damages, al-
though his petition may, in a proper

case, be required to be made more
specific in this respect under provis-
ions of § 2720: McDonald v. Barn-
hill, 58-669,

‘

728,

Skc. 2716.

This section implies that where the
plaintiff or defendant is a corporation
or partnership, such averment of
corporate or partnership capacity
should be made: Sweet v. Eroin, 54—

Skc. 2717,

An answer of a defendant denying
that it was or ever had been a cor-
poration, etc., held, sufficiently spe-
cific: Folsom v. Star Union, elc.,
Line, 54-490.

101; and see Steamboat, etc., v. Wil-
son, 11-479; Byington v. M. & M.
R. Co., Id.. 502; Hard v. City of
Decorah, 43-313.

. A general denial does not put in
issue the fact of administratorship
where it is generally averred: Mayes
v. Turley, 60407,
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SEc. 2719,

Immaterial matter is anything
stated in the pleading which, if es-
tablished, would not entitle the party
to, or aid him in obtaining the re-
lief demanded, or in sustaining the

-~

{

Skc. 272%.

The averment of malice by plaint-

iff should be made in the petition
or an amendment thereto. Such al-
7

Skc. 2730.

defense pleaded. Any vparty re-
quired to unswer a pleading contain-
ing irrelevant matter is aggrieved
thereby and may have it stricken out
on motion: Johns v. Pattee, 55-665.

29.

legation made in the reply only,
would not be sufficient: Jones v.
Marshall, 56-739.

30.

[The word * denying," in the seventh line of this section is a misprint.

It should be ** deny."'}

Where a written assignment was
not so incorporated into an answer
as to render denial of signature un-
der oath necessary, h:ld, error to

receive such assignment in evidence
without proof of the signature: Huy
v. Frazier, 40-454.

731.

Skc. 2732.

This section does not prohibit a | on demurrer, from answering in bar:

defendant who has filed a plea in
abatement which has been held bad

Winet,v. Berryhill, 55-411.

732.

Skc. 2740.

Issues of fact in an action at law
may be such as rest upon an equita-
ble defense, and the tact that the

arty interposes such equitable de-
ense where he does not ask equitable

Skc. 2741.

The evidence in full is required in
law actions only when, as an objec-
tion to the judgment, it is vrged
that the verdict 1s not supported by
the testimony. Upon no other ques-
tion would 1t be proper to take all
the evidence to the supreme court on
appeal. The supreme court will pass
upon the correctness of instructions
or rulings as to the adniission or re-
Jection of testimony when the bill of
exceptions contains a statement that
there was evidence tending to prove
the facts to which the instructions
are applicable, or states evidence,
not necessarily in full, about which
the question as to the admissibility
of evidence arises. The issues in the

relief, does not entitle him to a trial

of the issue by equitable procedure:

gm-ey v. Guanison, 17 N. W. Rep.,
31,

care in determining the applicability
of instructions and the competency
and relevancy of the evidence are to
be determined from the pleadings:
K«;IIeher v. City of Keokuk, 60-
473.

In order to determine whether
prejudice resulted to appellant by
reason of the exclusion of evidence,
not only the questions, but the an-
swers, or the tacts that they would
tend to establish, should appear in
the record. Unless prejudice be
thus shown, the judgment cannot be
disturbed on account of exclusion of
evidence: Jenks v. Knott's Mexican
Silver Mining Co., 53-549: and see
cases in supplement to § 2836.
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733.
Skc. 2742,

[19 G. A., ch. 35, repeals this section and substitutes and ena.cts a substi-
tute theretor, with an additional section, as follows:]

Sec. 2742. But in equitable actions, wherein issue of fact is
joined, all the evidence offered in the trial shall be taken down
in writing, or the court may order the evidence, or any part there-
of, to be taken in the form of depositions, or either party may, at
pleasure, take his testimony or any part thereof, by deposition.
All the evidence so taken shall be certified by the judge at any
time within the time allowed for the appeal of said cause, and be
made a part of the record, and go on appeal to the supreme court,
which shall try the cause anew.

Sec. 2. This act shall apply to all causes not already submit-
ted to the supreme court, and any certificate heretofore made by
the said trial judge within the six months allowed for appeal shall

be deemed to be made within proper time.

The substitute for the original sec-
tion (17 G. A., ch. 145), held, appli-
cable to the trial of a case commenced
before the act was passed, but not
tried until after it took effect: Bailey
v. Malvin, 53-371.

Where an equitable action was
sent back, on appeal upon errors as-
signed, for a new trial, with permis-
sion to the parties to replead, and
new pleadings were filed and a trial
thereon wn,sisad after the repeal of
§ 2742 and the enactment of this sub-
stitute, held, that the method of se-
curing trial de novo on appeal was
not determined by that section,
though it was in force when the firsc
trial was had: Cross v. B. £ 8. W.
R. Co., 58-62.

The taking of the testimony in
ghort-hand, no transcript thereof be-
ing filed, is not a taking down *‘in
wzx-_;ting”: Godfrey v. McKean, 54—

‘Where the certificate of the judge
stated that the record contaned all
the evidence *‘‘introduced’’ on the
trial, held, that this was insufticient
to show that il contained all the evi-
dence offered, as required by this sec-
tion: Taylor & Co. v, Iier, 54-645.
So held, as to a certificate showmg
that the record contained all the evi-
dence used on the trial: Hart o,
Jackson, 57-75. So held, also, as to
a certificate that the record contained
all the evidence *‘adduced,’”’ it fur-
ther appearing from the record itself
that in several instances evidence was
offered and excluded which was not
made part of the record: Tuttle v.
Story County, 56-316.

A certificate that the evidence cer-

tified was all that was ** offered, ad-
duced and introduced,”” held suffi-
cient: Citv of Marshalltown v. For-
ney, 61-578.  So keld, also, as to a
certificate that the evidence certified
‘*is all the evidence offered in said
trial, as well as the evidence intro-
duced and admitted and used in the
trial’': Wood v. Wood, 61-256.

A certificate that the evidence cer-
tified was ‘‘all the evxdence submit-
ted in said cause,” held sufficient:
Miller v. Wolf, 18N W. Rep., 839.

A certificate not attached to any
evidence, but merely showing the
names of the witnesses, and the side
upon which they were introduced, re-
spectively, without referring to any
testimony as taken in writing, held
msufficient: Alexander v. McGrew,
57-2437.

Where the issues in the case are
equitable, it will be presumed that it
was tried as an equitable action, un-
less the record otherwise shows:
g’aldwin v. Davis, 18 N. W. Rep.,

7.

An action to test the validity of a
will is not triable de noro on appeal:
Kelsey v. Kelsey, 57-333.

On trial de noro in the supreme
court, the appellant, having secured
a reversal, is eatitled to have such
decree entered as the lower court
should have entered upon the record
us made: First National Bank of
Darenport v. Baker, 60-132.

Where, by an agreement of the
parties in an equity case, the facts
are reduced to a statement in writing
which takes the place of depositions,
or oral testimony reduced to writing,
an appeal and a trial de novo may be
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had thereon: Williams v. Wells, 16
N. W. Rep., 513.

‘Where appellant insists upon a
trial de novo, and appellee objects,
there can be no groumf of complaint
of either party . here the court tries
the cause anew, and affirms the
judgment: McClain v. McClain, 57—
167

Upon trial of an equitable action
de novo, the supreme court passes
upon the sufficiency of the evidence
properly admitted, and need not con-
sider the objections to the admissibil-
ity of evidence made in the court be-
low: Hanks v. Van Garder, 59-179.
And the court will consider all ques-
tions presented which legitimately
appear on the record, whether urged
or relied on in argument in the lower
court or not: Seymour v. Shea, 16
N.W. Rep., 196.

Where a case is tried without ob-
Jjection or exception in the court be-
low as a case in chancery, and ap-
pealed to the supreme court in form
to he tried de novro, it will be so tried,
whether properly triable as an equi-
table action or not: Clute v. Frasier,
58-268.

As the provisions of this section, as
amended, can be complied with and
the full benefit of & trial de novo be
secured only by causing all the evi-
dence offered to be written down, if
questions asked are not permitted to
be answered, and thus made part of
the record, the defeated party must
be allowed to have a review of such
questions upon error. Otherwise he
would be denied the benefit of an
appeal: Clinton Lumber Co. v.
Mitchell, 61-132.

Under the section as it stood before
the passage of the last sabstitute,
held, that the certificate of the judge
must be made at the term at which
the cause is tried, or during the fol-
lowing vacatien: Coraell v. Cornell,
54-366.

Evidence certified at such time as
is provided for under 19 G. A., chap-
ter 35, although before the ge
of this act, may be considered in an
agpeal submitted” after the taking
igect of the act: Starr v. Case, 59—

1.

The judge may certify to the record
within the proper time, even though
it be after the appeal is taken: Gog
v. Hawkeye Pump, elc., Co., 18 N.
W. Rep., 307.

Where the abstract does not show
that the judge’s certificate of the ev-
idence was made within the period
required by law, the case cannot be
g%ied de novo: Mitchell v. Laub, 59—

Where it appears that the evidence
on the trial of an equitable uction
congists wholly of depositions and
papers on file, the certificate of the
clerk to such evidence, as provided
for in § 3184, is sufficient to authorize
the supreme court to entertain the
appeal. The rule requiring the cer-
tificate of the judge to be made dur-
ing the term has no application to
such certificate of the clerk: Crosse.
B.&S. W. R, Co., 58-62.

That in order to enable the supreme
court to try the case anew the abstract
must purport to contain all the cvi-
dence introduced on the trial, sece
notes in supplement to § 3184.

Where a party in an equitable ac-
tion stands upon the ruling upon a
motion or demurrer and desires to
appeal theretrom, he should take ex-
ception to the ruling and assign
errors, as in a law action: Powesrs v.
County of 0O'Brien, 54-501; Pat-
terson v. Jack, 59-632; and see notes
to § 2831.

Where an appeal is taken from a
decree in an equitable case triable de
novo, an exception to such decree is
not necessary: Dicken v. Morgan,
59-157.

735.

Skc. 2746.

‘Where a plaintiff, seeking to re-
cover a sum of money, based his
right inrthe first count of his petition
upon the ground of his minority at
the time of making a contract, and
in the second count upon the ground

Skc. 2747.

of frandulent representations, held.
that it was not error in the court to
refuse to grant separate trials upon
the two counts: Childs v. Dobbius,
61-109.

A bar-docket printed in pursuance | part of the official records of the

of the provisions of this section is no

court: Gifford v, Cole, 57-272.
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736.

Skc. 2749.

Under this section there is a judi-
cial discretion in the court which,

affidavits on the part of the state,
denying the facts showa by defendant

when exercised, will not be reversed . in a criminal prosecution to obtain a

unless such discretion has been |

continuance, may be considered:

abused, and in such cases counter| State v. Wells, 61-629.

739.

Skc. 2767.

The fact that vacancies in the panel
from which the jury is drawn have
been filled with talesmen in an illegal
manner, i8 not a ground for challenge

Sec. 2771.

Error in overruling a challenge for
cause will be considered as without
prejudice, if the party does not ex-

Sec. 2772.

Where it was shown that a juror
had a bet of twenty-five cents out-
standing which would be affected by
the result of the trial, and this fact
was not disclosed when he was inter-

to the panel. The objection should
be raised by challenge to such tales-
men when called: Buford v. Mec-
Getchie, 60-298,

haust his peremptory challenges:
State v. George, 18 N. W. Rep. 293.

rogated as to his qualifications, held,
that he was incompetent, and that a
new trial should have been granted:
Seaton v. Swem, 5841,

741,

Sec. 2779.

Where the court, in advance, in-
formed the respective parties that the
number of witnesses as toa particu-
lar point (the value of property in an
appeal from an assessment for dam-
ages for right of way) would be lim-
ited to five on each side, held, that
such action was not erroneous: E-
erett v. U. P. R. Co., 59-243; and
see Bays v. Hunt, 60-251.

Unless an abuse of discretion is
shown, the action of the court in al-
lowing the plaintiff on rebuttal to
introduce evidence which is not strict-
ly rebutting, furnishes no ground of
reversal: Hess v. Wilcox, 58-350.

The absence of the judge during
the argument of the case to the jury

will not constitute error sufficient to
authorize reversal of a judgment,
unless prejudice resulting from his
absence, or some ground from which
such etror can be presumed, is
shown: Baxter v. Ray, 17 N. W

Rep, 576. See, also, Hall v. Wolff, .

61-559.

Under the circumstances of a par-
ticular case, held, that the order of
argument rested largely in the djs-
cretion of the court, and a reversal
would not be justified on account of
the ruling in relation thereto, in the
absence of a clear_showing of abuse
of discretion and prejudice: Van
Horn v. Smith, 59-142,

743.

SEC. 2789,

Instructions written with a le'td-
percil are sufficiently *“in wntmg :
Harvey v. Tama Ca., 53-228

A cutting out of a portlon of the
instruction as asked, will not consti-
tute error where the chunge i8 & prop-
erone: Ham o. W., I. & N. I’y
Co., 61-716.

Where a court 18 warranted in
directing a jury to return a verdict of
a particular character, it is not prej-
udicial error to do so orally instead
?t;(l;n writing: Milne v. Walker, 59~

L

All instructions should be read to-

gether for the purpose of determining
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the accurateness of any part of the
charge: Beazan v. Incorporated
Town of Mason City. 58-233; Gro-
nan v. Kukkuck, 59-18.

It is error to give instructions based
upon a state of fucts o an issue as to
which there is no proof: Clark v.
Ralls, 58-201; Hess v. Wilcox, 58-
380; Hall v. Wolff, 61-559; Man-
ning v. B.,, C. R. & N. K. Co.,

. W. Rep., 669. But an in-
struction embodying a correct pre-
sentation of the law, which may
have been given to meet positions
taken in argument, will not
ground for reversal, although not ap-
plicable to the evidence, if not of such
nature as to mislead the jury: Hall
o. Stewart, 53-681.

It is error to give an mstruct\on
which assumes the existence of a ma-
terial fact about which there is con-
flict in the evidence: Roach r. Parcell,
61-98.

An instruction to the jury as to
liability for a cause of injury not al-
leged in the petition is ground for a
reversal: Cressy v. Town of Postville,
59-62.

An erroneous instruc!ion cannot be
said to have been without prejud:ce
unless that tact affirmatively appears:
Roby v. Appanvose Co., 13 N. W.
Rep., .

Where an erroneons instruction as
to a particular matter is given, but
from the verdict it is apparent that
the jury have adopted a view of the
case which renders such watter im-
material, the error will be considered
as without prejudice: Hall v,
géewart 58-681; Hallv. Ballou, 58—

In a particular case held that there
was no prejudicial error in referring
in an instruction to the matter
charged in the petition. without
specitying also an amendment to the
petition: Fuls v. Osweiler, 59-431.

The giving of an erronrous instruc-
tion held not to be error without pre;-
udice in aparticular case: Kendig v.
Overhulser, H8-195.

If the facts stated in the petition
do not entitle plaintiff to relief, the
court may, ut the trial, direct the jury
to find for defendant: Smith v. B. C.
R. & N. R. Co., 59-73.

It iz not proper to direct a verdict
against a party for failure to allege
and prove an essential element of his
cause of action or defense (as, for in-
stance, tor failure to aver performance
of conditions of a contract on which

he relies). Such failure is a ground
for motion in arrest of judgment, and
the party should be n.flowed the op-
portunity to cure it as provided in
§ 2342:  Wirought Iron Bridge Co.
v. Greene, 53-562.

In a pa.rtlcu ar case, held, that if
the court had submutted the case to
the jury on the evidence, and there
had been a verdict for the plaintiff,
it would have been its duty to set the
verdict aside as being . holly unsup-
ported, and therefore that the in-
struction to the jury to find for the de-
fendant was proper: Bothwell v. C.,
M. & St. P. R. Co., 53-192.

Under the facts in a particular
case, held, that the court should have
given an instruction asked by plaint-
1ﬁ‘ directing the jury to find a verdict
for him and assessing his damages
at a certain sum: Fairburn v. Gold-
smith, 58-339.

Where the court dismisses an ac-
tion or counter clain, after the evi-
dence has been introduced, the party
prejudiced by such ruling is entitled
tohave every thing on which his right
to recover depends, which the evi-
dence tended to prove, regarded as
established: Welch v, Jenks, 58-
694,

It i improper to direct the jury to
the pleadings for the purpose of as-
certaining what the 1ssues are or
what is or is not admitted or denied:
Porter v. Knight, 19 N. W. Rep.,
282; Bryan v. C., R. I. & P. R. Co.,
Id., 295.

It is error in the court to submit the
cons:raction of a contract to the jury:
Vaughn v. Smith, 58-553.

The court cannot, by instructions
to the jury, cure error in admitting
evidence: Wicks v. Town of De Wiit,
54-1330.

Where the instructions given are
correct as far as they go. there will be
no error in failing to give instructions
as to other points, upon which no in-
structions were a.sE Mackie v.
Central Railroad of]owa. 54-540.

A party cannot complain of failure
of the court to instruct with reference

articular matter, if he has not
askeg specific insyructions in reference
thereto: Hall v. Stewart, 58-681.

It is error sufficient to warrant a
reversal that instructions laid down
two contradictory rules for the guid-
ance of the jury, if it appears that
they may have adopted the erroneous
instead of the correct one: State v.

Hartzell, 55-520.
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Instructions to the jury constitute
the law of the case, and must be fol-
lowed by the jury whether right or
wrong: Stewart v. Smith, 60-275.
Where the verdict is in conflict
with the instructions a judgment will
be reversed on appeal without inquiry
as to the correctness of the instruc-
tions: Musser v. Maynard, 59-11;
Griffith v. Parton, 59-31. There-
fore it cannot be presumed in
favor of the verdict on appeal that
it was upon the theory of the case
which 18 correct in law, but in
violation of an instruction given:
Mast v. Pearce, 58-579.

A justice of the peace has no an-
thority to give instructions to a jury
in his court: St. Joseph M'f'g Co.
v. Harrington, 53-350.

A general exception to the refusal
to give several instructions, is sufli-
cient: Harvey ». Tama Co., 53-228;
Williamson v. C., R. I, & P. R. Co.,
53-126, 143.

If there is but a single proposition
stated in the charge, an exception
thereto, if taken at the time the
charge is given, is sufficient: Boyce v.

Wabash R'y Co., 18 N. W. Rep.,673.

Instructions cannot be considered
on appea! which are not excepted to
within the time here specified, even
though exceptione thereto are taken
in the biil of exceptions filed within
such time a3 is agreed upon by the
parties: Bailey v. Anderson, 61-749.

Where the motion for new trial
stated that *‘ the court erred in its
charge to the jury excepted to at the
time by the plaintift,” and it did not
appear that exceptions were taken to
the instructions when given, held,
that error in giving instructions could
ggz be urged: Stevens v. Taylor, 58~

In order to secure the review of in-
structions properly excepted to, it is
only necessary that the record present
8o much of the evidence as will show
that facts to which instructions are
applicable were before the court.
And what is usually necessary is a
statement in the bill of exceptions
that there was evidence tending to
prove such facts: Kelleher ¢. City of
Keokuk, 60-473.

746.

Skc. 2790.

Where the value of property is in
issue and the jury have inspected the
premises, it is not error to instruct
them that in determining the murket

value of the property they are to
weigh the evidence in the light of
what they have reen: Thomwpson r.
City of Keokuk, 61-187.

747,

Sec. 2799.

This section is applicable to a case
where a witness is by accidental de-
l;}y prevented from reaching the place
of trial in time for the introduction
of his testimony at the proper time:

Smith v. State Insurance Co., 58—

o) I
Even if the power of the court un-
der this section is discretionary, the
abuse of such discretion in refusing
to admit testimony in u proper case,

Skc. 2808.

Where the jury in answer to
special interrogatories used the words
* think "’ and ‘‘have reason to he-
lieve,"" held, that such answer pre-
sented in positive language the con-
clusion reached by the jury: Martin
v. Central Iowa Railway Co., 59-

will be ground for reversal: Smith
v. State Insurance Co., 58-487.

This section was applied in a case
tried in equity upon gepositions. and
the party was allowed, after the an-
nouncement of the decision of the
court and before entry of judgment,
to introduce oral evi:ﬁence to correct
w misstatement in the witness’s dep-
osition: Eggspieller v. Nockles, 53~
6

749,

It is not error to refuse to submit
to the jury interrogatories not sub-
mitted to opposing attorneys until
after the argument bas commenced.
It is not sufficient that they are sub-
mitted to the court before that time:
Crosby v. Hungerford, 59-712.

Held, not prejudicial error to
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'

dismiss the jury without requiring
answer to an interrogatory pro-
pounded, where such answer if given
could not have controlled the general
verdict: Dieher v. 1. S. W. R. Co.,
59-599,

This section contemplates that
specific questions of fact shall be
submitted to the jury, and not such
questions as wuether a person was
guilty of negligence as to a certain
matter, and if so, in what manner,
etc.: Lewis v. C., M. & St. P. R.
Co., 57-127.

The court cannot be required to
ask spectal findings as to immaterial
facts: Lawson v. C., R. I. & P. R.
Co., 57-672,

A special finding by one jury is not
binding upon the court on a second

trial: Hollenbeek ». City of Mar-
shalltown, 17 N. W, Rep., 155.

The court has no authority against
the objection of the party to “direct
the jury to return only a special ver-
dict. Either party has a right to a
general verdict if ie demands it and
the jury renders it: Shultz v. Cremer,
59-182.

The fact that the answer to a
special interrogatory is not inconsist-
ent with the general verdict, and
nothing is claimed for it, does not
prove that its submission to the jury
was not erroneous; it may neverthe-
less have misled the jury as to the
effect to be given to the fucts therein
referred to: Ferguson v. Central Iowa
R. Co., 58-293,

751,

Skc. 2816.

As to reference in matters of ad-
ministrator’s accounts see § 2412
and notes.

Where, upon the evidence it was

Sec. 2821.

‘Where the report of the referee is
to be reviewed, exceptions should be
taken to it as the foundation of the
review; an exception to the final

impossible to determine whether a
referee’s report was correct or mot,
held, that 1t should be allowed to
stand: In re Heath's Estate, 53-36.

judgment will not enable the su-
preme court on appeal to inquire into
the correctness of the repori: Bauder
v. Hinckley, 60-185.

753.

Src. 2831.

Exception to & judgment mnst be
taken at the time it is rendered:
Nagel v. Guittar, 17 N. W. Rep.,
671.

‘Where a party in dn equitable suit
stands upon the ruling upon a mo-
tion or demurrer, and desires to ap-
peal therefrom, he should except
thereto as in alaw action: Powers v,
County of O'Brien, 54-501; Patter-
son v. Jack, 59—632; and see notes to
§ 2742.

An exoeptlon to a final decree in an

uitable action is not necessary
ecLere the party is entitled to a trial
de novo on appeal: Dicken v. Mor-
gan, 59-157

An exception to the overruling of
a demurrer is all that is necessary to

reserve the puty s right of appeal
? om such ruling. It 1s not neces-
sary for him to except again when
the final judgment is entered: Jor-
gan v. Kavanagh, 18 N. W. Rep.,
51.

An exception to the overruling of

a motion for a new trial is sufficient
exception to the judgment: Gulliker
v.C,R.I& P. R. Co., 59-416.

‘Where a motion asking for judg-
ment on the findings of aspeciaﬂ ver-
dict was overruled, and proper ex-
ception taken, held, that it was not
necessary to except to the judgment
afterwards rendered: Aldrich r.
Price, 57-151.

Where time is not extended for
the settling of the bill of exceptions,
1t must be signed and filed within
the time fixed by this section: Hahn
e. Miller, 60-96; Gates v. Brooks,
59-510.

1If the bill of exceptions 1s not filed
within the time prescribed in the
order, it will be disregarded or
stricken from the record: Fuller ».
C.,R. I & P. R. Co., 61-125.

Where it appears that the bill of
exceptions was signed within proper
time and it is made part of the trau-
script, it will be presumed. in the
absence of all showing to the con-
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trary, that it was filed within the
roper time: Wilson v. First Pres-
yterian Church of Mt. Ayr, 60-112.

It is not necessary that affidavits
which have been presented on the
motion for change of venue be Fre—
served and made matter of record by
bill of exceptions. When filed they
become part of the record, and may
be certified by the clerk on appeal in
the same manner as other matters of
record: McGovern v. Keokuk Lum-
ber Co., 61-265.

A bill of exceptions, when signed
and filed, becomes a part of the

record and the judge cannot change
or modify it by a contradictory state-
ment or certificate filed with the
apers of the case. Where a party
as excepted to rulings upon the
evidence when made and hus not
waived his objection, and his biil
of exceptions is filed within the time
allowed by law or agreed upon,be-
tween the parties, it is competent for
him to embody 1n it all ground of
objection upon which he desires a
review of the cause, and to waive
such others as he sees fit: Dedric
v, Hopson, 17 N. W. Rep., T72.

755.

Skc. 2834.

A skeleton bill of exceptions which
does not identify the evidence which
i8 to be inserted, but merely directs
the clerk to insert all the evidence, or
‘ plaintiff ’s evidence" and ** defend-
ant's evidence,’”’ is not sufficient.
The clerk has no power to determine
what is to be inserted under such a
direction. The bill must so identify
the evidence that a mistake of the
clerk as to what is to be inserted in
the transcript may be readily correct-
ed: Tootle v. Pheniz Ins. Co., 17
N. W. Rep., 583; Wellsv. B. C. R.
& N. R. Co., 56-520; Wilson v.
Tenant, 61-194.

A bill of exceptions referring to
the evidence in the following manner:
“‘ the following rulings were had and
reduced to writing by said reporter,
being all the testimony in said trial.
Here insert evidence 1 full ’: held
to sufliciently identify the evidence:
Wilson v. First Presbylerian
Church of Mount Ayr, 60-112,

Where the original notes of the re-
porter are filed, and the reporter has
therein marked and identified, in
writing, the papers offered in evi-
dence, and the clerk is directed to
insert in the bill of exceptions nll ex-
hibits referred to and 1identified by
said reporter, the written evidence
oftered 18 sufficientiy identified to Le-
come o part of the record: Towen of
Manson v. Ware, 19 N. W. Rep.,
275.

The evidence may be sufficiently
incorporated into the bill of excep-
tious by reference to the stenogra-
pher’s report of the evidence, whether
such report is certified by the reporter
or not. A transcript or extension in
long-hand of the reporter’s notes is
not necessary to complete the bill of
exceptions, and is not necessary un-

less a t-anscript is required: Hamp-
lzou) v. Morehead, 171 N. W. Rep.,
202. .
The only way oral evidence intro-
duced on the trial of the cause can be
preserved and identified for the pur-
poses of an ap(i)en.l, is by bill of ex-
ceptions signed by the trial judge.
A paper purporting to contain a por-
tion of the evidence introduced on a
trial, and certified to by the official
reporter, but not embodied in the bill
of exceptions, cannot be recognized
as a part of the transcript: State v.
Hemrick, 17 N. W, Rep., 5%4.

As to incorporating short-hand re-
port of testimony in bill of excep-
tions, see § 3777 and notes.

Where the bill of exceptions direct-
ed the clerk to insert the instructions
given by the court on its own motion,
and such instructions were incorpo-
rated by the clerk in the transcript,
held, that it would not be presumed
that instructions were given by the
court other than on its own motion,
and therefore that it would be con-
sidered that all the in-tructions given
were before the court, and that the
identification of the instructions in
the skeleton bill of exceptions was
sufficient: King v. Barber, 17T N.W,
Rep., 88,

7here the affidavits on which the
change of venue is asked in a civil
case are before the court, it will pre-
sume that it has before it all the evi-
dence upon whith the court ac'ed.
In such case the opposite party can-
not file counter aﬁi(ﬁwits, and in the
abserice of any showing it will not
be presumed that affiants wece pro-
duced in court and subjected to a
cross-examination: Me Zovern v. Keo-
kuk Lumber Co., 61-265.
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756,

Sec. 2836.

The fact that the court erroneously
sustains & demurrer to a count of the
answer is error without prejudice,
where the issue raised by such count
is elsewhere presented and passed
upon by the jury: McKeever o.
Jenks, 59-300.

The admission of evidence and
giving instiuctions as to a certain
matter, held to be error without prej-
udice, in view of the fact that the
successful party was entitled to recov-
er without regard to such evidence
and instructions: Langford e. Ottum-
wa Water Power Co., 59-283.

Where evidence is admitted over
the objection of a party it will be
presumed that the court consid-

Skc. 2837.

While it is the general rule that
the order of thé court granting a new
trial will not be as renﬁily reversed on
appeal as when the motion has
been denied, vet it is limited to cases
where there 18 a discretion reposed
in the court below, or where the new
trial is granted- on the ground that
the verdict is against the evidence, or
because injustice has been done. No
discretion is repoged in the court in
determining whcther or not evidence
which is relied on to entitle the party
to new trial on the ground of newly
discovered evidence, is cumulative,
and a ruling of the courtin granting
a new trial upon the showing as to
such evidence, will be reviewed as
readily as though the court had re-
fused to grant the new trial: 7'oicn of
Manson v.Ware, 199 N.W. Rep., 275.

There are very many things attend-
ant upon the trial in a nisi prius
court whicli never can be presented
to an appellate court. The nisi prius
court Eus much better facilities for
determining whether justice has been
done and hence its ruling is always
regavded by the supreme court as
having a presumption in its favor:
Conklin v. City of Dubugque, 54-5171;

Hillv. Denslinger, 61-240; Johnson

r.C., R. I & P.R. Co., 53-348,

When the trial court determines
that the verdict is contrary to the
evidence, and ought to be set aside
on that ground, the case must be a
very clear one to warrant an appel-
Inte conrt in interfering with its ac-
tion: Moran v. Hariis, 19 N, W,
iep., 208,

ered it and that, if it was erroneously
admitted. prejudice resulted: Leas-
man v. Nicholson, 59-259.

In order to determine whether
prejudice has resulted to a party hy
the exclusion of evidence offered by
him, the answers, or the facts pro-
posed to be proved by the witness
In response to the question asked,
must be made to appear. Unless
prejudice be thus shown, the error in
sustaining objection to the question
or the evidence offered will not be

round of reversal: Jenks v. Knott's
Mexican Silver Mining Co., 53-549;
Bays v. Hunt, 60-251; Kelleher v,
City of Keokuk, 60-473; Klaman
o. Malpvin, 61-752,

The fact that a juror had an out-
standing bet, which would be directly
affected by the result of the trial,
which fact was not disclosed by him
when questioned as to his competency
and was not known to the adverse
party, held, suflicient ground for a new
trial, although the bet was trifling in
amount: Seaton v. Swem, 58-41.

Acts of social intimacy between a
juror and an attormey in the case,
during the progress of the trial, Zeld
sufficient misconduct to require the
granting of a new trial: Stafford v.
City of Oskaloosa, 57-748.

The drinking of intoxicating lig-
uors at the instance and solicitation
of oneof the parties cannot be made
ground for new trial on the motion
of such purty: Webster Co.v. Hulch-
inson, 60~721.

An affidavit of a person who states
that he heurd a juryman talking
about the evidence that had been pro-
duced in the case, but not giving the
name of the juryman nor the state-
ments made by him, is not sufficient
to require the verdict to be set aside
for misconduct: Brant v. City of Ly-
ons, 60-172.

The fact that a juror is shown to
have gone to sleep during the trial of
the case, if known to the attorney of
the (Farty at the time, should be
called to the court's attention at once
and cannot be raised {or the first time
in a motion for & new trial: Carey ¢,
Guunison, 17T N. W, Rep., 831,

Where statements were made by
an attorney in his concluding argu-
ment not warranted trom snything
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in the evidence and relating to the
animus actuating the other party, ete.,
held, thatit was misconduct for which
a new trial should have been granted;
and that where such statements were
made while the judge was not present
but was hearing another case, the
fact that objection was not made to
the court by the opposite party at the
time of the misconduct, did not de-
feat his right to call it into question:
Hall v. Wolff, 61-559.

That the successful party has in-
troduced false testimony constitutes
misconduct which, upon motion, re-

. quires granting of a new trial: First
National Bank of Shenandoah v. W,,
ié. L. & P. Ry Co., 1TN. W. Rep.,

The question whether the verdict
ought to be set aside on account of
alleged misconduct, isleft very large-
ly to the sound discretion of the trial
court, and, in the absence of a show-
ing of an abuse of discretion, its
action will not be reversed upon a
ﬁial: 1;:(3)7‘1'!/ v. Cottingham, 18 N.W.

., 680.

'izhe fact that a material witness
who is expected to be present at the
trial is accidentally danyed and un-
able to reach the place of trial in time,
would be ground for a new trial.
But if he might be introduced after
the conclusion of the testimony, and
even after some of the arguments
have been made to the jury, applica-
tion for leave to introduce him should
be made under § 2799: Smith v, State
Insurance Co., H8-437.

The incompetence of an attorney
does not ordinarily constitute ground
for a new trial, Indeed in civil cases
the rule may be regarded as almost

Ly}

{
Sgrc. 2838.

invariable: Stdate ». Benge, 61-858.

In a particular case, held, thut the
verdict was not so wanting support
in the evidence as to warrant the
court in saying the jury were gov-
erned by either passion or prejudice,
and therefore it could not reverse the
jodgment: Beazan v. Incorporated
Town of Mason City, 58~233,

Where the divect testimony and
circumstances shown could be recon-
ciled and inade harmonious,keld, that
a verdict in conflict with such testi-
mony should have been set aside and
a new trial granted: Sullivanv. W,
St. L. & P. R. Co., 58-602.

The party moving for a new trial
on the ground of newly discovered
evidence, must make it appear that
the proposed evidence is competent
and material: Town of Manson o.
Ware, 19 N. W. Rep., 275.

Newly discovered evidence in a
particular case, held, not sufficient
ground fora new trial: Hasrnett v.
Harnett, 59-401.

Affidavit for new trial in partic-
ular case on ground of newly discov-
ered evidence, Aeld, not to ehow suf-
ficient diligence in attempting to
secure the evidence before the former
trini: Smith r. Wagaman, 58-11,

A new trial should not be granted
upon the ground of newly discoverea
evidence which is merely cumula-
tive or impeaching: Morrow v.C.,
R.1 & P.R. Co., 61-4817.

Evidence as to declarations of a
party in relation to the terms of the
contract sued upon, i8 not to be
deemed cumulative with other evi-
dence of such contract: Cook v. Smith,
58-607.

61.

It is not required that the motion © Grares, 48-228; Patterson ». Jack,

for new trial be determined at the

the court, and upon final adjourn-
ment, in absence of agreemont that

L hD-832.
term at which it is filed. It stands .
like any other matter rubmitted to

Undor facts in particular case,
keld, that there was not sufficient
excuse for not filing motion for new
trial by the time stipulated by the

it may be decided in vacation, goes : parties, even conceding that in a
over to next term by operation of | proper caso such fuilure might be ex-
law; and the court has jurisdiction to , cused: Beams v, C,, R. 1. & P. R.
determine it at such term: Van der J Co., 38-150.
Haar . Van Domseler, H8-871. i 'This section is not applicable to a
A wotion filed after the time here. | motion Ly the plaintiff to reinstate a
in specified cannot be considered for | causs which has been dismissed for
wny cause except newly discovered | want of prose:ution: Byington ¢,
evidence: Clinton National Bank ¢. ] Quincy, 61430,

13
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A judgment entered before the ex-
piration ot the time for filing motion

for a new trial, under the statute or

stipulation of the parties, could not
be set aside on that account: Beems
v.C., R. I. & P. R. Co., 58-150.

Where a court takes a recess during
the term, such recess 1s not to be ex-
cluded in determining the time when
a motion for a new trial shall be filed:
Ewalde o. Farlon, 17 N. W. Rep.,
487,

The affidavit of a juror is not re-
ceivable to show that he only con-
curred in the verdict because he had
learned that his father was very sick,
and for that reason was unwilling to
hold out longer, and that the verdiet
was not his deliberate judgment: Fox

v. Wunderlich, 20 N. W. Rep., 7.

‘When it is sought to sustain the
verdict. or to show the basid upon
which the verdic: was found, not for
the purpose of impeaching, but for
the purpose of determining the rights
of the parties in a mere matter of
costs, affiduvits of jurors may be con-
sidered; forinstance, on the question
whether any allowance of interest
was included in the verdict: Swails
v. Cissna, 61-693.

Affidavits of the attorney of the
unsuccessful party as to statements
made to him by jurors, showing mis-
conduct of the jury, held, not admis-
sible to impeach such verdict. Such
evidence is merely hearsay: State v.
Quinton, 59-362.

762.

Sec. 2842.

It is not proper to direct a verdict
against a party on account of the
insufficiency of his pleading (as, for
instance, where he hus fniled to aver
performance of conditions of a con-
tract on which he relies), as such

action of the court would deprive
such party of the benefit of this sec-
tion: Wrought Iron Bridge Co. v.
Greene, 53-562. See, also, on this
point, notes in supplement to § 2650.

763.

Skec. 2844.

‘Where the character of the court's
instructions to the jury was stated to
the parties, but they had not yet been
read over to the jury, held, that

Where the cause has been dis-
missed for want of prosecution and
not for default in pleading, the court
may, atits discretion, reinstate it on

;)la.intiff had & right to dismiss: Mul- | the motion of plaintiff: Byington v.

en v. Peck, 51-430.
Sec. 2845.

This section and the preceding are
applicable in equitable actions as
well as 1n actions at law, and the
court has no authority upon the final

Skc. 2853.

Judgment against one of two de-
fendants, jointly and severally liable,
may be rendered without the case

SEc. 2855.

Quincy, 61480,

submission of an equitable action to
dismiss the bill at plaintiff's cost
without prejudice: Forsythe v. Mc-
Murty, 59-162.

765.

being disposed of as to the other:
Puole v. Hintrager, 60-180.

That the court should not grant | than what is claimed in his petition,

plamntiff relief in any respect greater

Skec. 2856.
See Musser v. Crum, 48-52

Sec. 2858.

see Tice v. Derby, 59-312.

The court cannot properly render | verdict, unless, taken in connection
judgment for a party upon a special [ with the pleadings, it is such as to
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show conclusively that the party is
entitled to judgment: Crouch ¢.
Deremore, 59-43.

Where the general verdict is con-
trary to instructions it should be set
aside, but it does not necessarily fol-
low that judgment should be rendered
upon a special verdict in accordance
with the court's instructions; for.
while the instructions were binding
upon the jury, they are not binding
upon the court, and it is under no
obligation to follow them: Evans n.
St. Paul Harvester Works, 13 N.
W. Rep., &81.

When a court is called to rule
upon a motion for judgment upon a
special verdict, it is to consider what
the law is, and is not bound by its
instruction previously given to the
jury: Baird v. C., R. I. & P. R,
Co., 61-359.

Under peculiar facts, held, that a
special verdict was not sufficient to
entitle plaintiff to judgment in a case
where a general verdict for defendant
was set aside on account of error in
the instructions: Pettus v. Farrell,
59-206.

766.

SEc. 2864.

There can be no judgment until it | the court: Balm v. Nunn, 19 N. W,
is entered in the proper records of | Rep., 810.

767,

Sec. 2867.

‘Where a cause has been dismissed,
not for default in pleading, but

the next term of court, and in an-

swer to an amended petition setting

merely for failure of the plaintiff to 'up a new cause of action, and in

appear and prosecute at the time set
for trial, it may be reinstated on the
motion of the plaintiff at the discre-
tion of the court: Byington v. Quincy,
61-480.

ursuance of an order of court made
1n vacation upon application extend-
ing the time, but without notice to
the adverse party, held, that there
was no abuse of discretion on the

Where an answer was filed some | part of the court in refusing to grant
eighteen days after the time allowed | default on motion: Redfield v. Miller,
for filing of answer by agreement | 59-393.

of parties, but some months before

768,

Sec. 2871.

Where rules of court provided for
the filing of a copy of petition for the
use of defendant, and three days be-
fore the appearance day defendant
applied tor such copy and it was not
on file, and he thereupon filed an
affidavit of such fact and asked to
have a copy, and to be allowed rea-
sonable time thereafter to defend,
and thereafter was detained at home
by sickness for nine days, held, that
upon proper application default

against him entered on the regular
appearance day. should have been
set aside: Brett v. Farr, H58-442.

In a particular case, held, that the
motion to set aside default made a
sufficient showing of a meritorious
degense: Willett ». Millman, 61~
123,

Defaunlt improperly entered should

be set aside without showing of ex-

cuse or affidavit of merits: Brandt v.
Wilson, 58-485.

~

769.

Sec. 2872.

A party in default waives his right | damages: Preston v. Wright, 60—
to demand a jury to assess the | 351,
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770.

Sec. 2873.

A party in default cannot object to | was

the evidence offered, nor cross-ex-
amine the witnesses in relation to
portions of the claim which are not

sufficiently established hy a
sworn account, and a witness was
introduced to prove another portion,
the cross-examination could not be

referred to in the testimony in chief | extended to items of account estab-

of such witness; thus held, that

lished by the sworn account: Lyman

where a portion of plaintiff’s claim | v. Bechtell, 58-755.

Skc. 2877.

The provisions of this section are,
under § 3516, applicable to proceed-
ings in justices' courts: Taylor &£
Farley Organ Co.v. Plumb, 57-33.

This section authorizes a re-trial
in all cases where a judgment by

Skc. 2881,

In a proceeding by attachment,
when the defendant is personally
served, the judgment should be in
rem only, and a personal judgment

default has been rendered against
one gerved by publication only. It
has no reference to a case wherein a
judgment i void for want of juris-
diction to render it: Smith v. Grifin,
59-409.

771.

would bg void even though the at-
tached property were sold thereun-
der: Smith v. Griffin, 59-409.

772

Sec. 2882,

A jndgment recovered by a credit-
or after a fraudulent comrveyance by
his debtor, does not become a lien
upon the ;n-operty 80 conveyed in the
absence of proceedings to sutject the
property to such l]udgment-. The
conveyance is absolute as to the

rantor, and leaves no interest in

im subject to the lien: Howland v.
Knox, 59-46.

The fact that a party has a verdict
against another does not give him
any interest in or lien upon the
property of the latter in advance of
the rendition of a judgment, nor will
8 nunc pro tunc judgment of the
court become a lien upon his property

rior to its actual rendition so as to

ind third persons: Miller v. Wolf,
18 N. W. Rep., 839.

175,

Sec. 2895,

The omission of the notary to write
his full name to the jurat, when the
seal is added showing his full name,

Skc. 2896.

is not sufficient to vitiate the judg-
ment: Grattan v. Matteson, 54-229.

That the confession recites that the | money is sufficient: Kendig v. Mar-
indebtedness accrued for borrowed | ble, 58-529,

Skc. 2897,

Judgment may be entered by the
clerk in vacation and approved at
the next term: Kendig v. Marble,
538-529.

The mere fact that the note upon
which judgment by confession is

776.

rendered is usurious, does not author-
ize the conclusion that the parties
cauged judgment to be entered for
the purpose of concealing usury or to
avoid the statute against it: Ibid,
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Sec. 2899.

_If the offer to confess is insuffi-
cient, it is to have no effect on the

uestion of costs: MecClatchey v,
inley, 17 N. W. Rep., 469.

778,

Sec. 2903.

Where the adveise party is not
within the jurisdiction of the court,
and cannot be served or cannot be
readily served with notice, the court
may, under some circumstances, ap-
point a receiver without notice:
Maish v. Bird, 59-301.

Under the facts in a particular case,
held, the party was not entitled to the
appointment of a receiver: Sleeper
v. Iselin, 59-379.

In a prosecution for larceny of
goods from the possession cf a re-
ceiver, held that 1t was not necessary
upon the part of the state to prove
that a bond had been given before
the property was taken by such re-
ceiver, it appearing that he was act-
ing under a proper order of the court,
and that defendant, before the com-
mission of the acts charged, knew
that he was so acting: State v. Rivers,
6J-381.

In an indictment for larceny of
goods from a receiver, the ownership
of the property may be laid in the

receiver. It is not a case falling un-
der section 3915, which relates to the
wrongful taking of property while in
ossession of an officer by virtue of
Ba al process: Ibid.
here a chattel mortgagee brought
an action in equity to foreclose his
mortgage against the mortgagor and
certain attaching creditors, the mort-
gage being upon a stock of dry goods

which would have been greatly de- .

reciated in value if taken and with-
Eeld from sale by the mortgagee, and
the mortgagee having by the mort-
gage the right to take possession
whenever he should choose to do so,
and proceed to subject the property
to the payment of the amount due or
to become due on his mortgage, held
that the case was a proper one for
the appointment of a receiver upon
request of such mortgagee, although
the action was commenced before the
mortgage indebtedness had become
due: Maish v. Bird, 59-307.

779,

Skc. 2905.

A receiver may appeal from an or-
der erroneously fixing the amount of
property in his hands, and directing

him to turn over more than he has in
custody : How v. Jones, 60-70.

781.

SEec. 2927.

This section does not mean that a
party may have his own time to file
the motion.. When the time arrives
for an answer, demurrer, or motion,
he may properly be required to do
something, and if he chooses to make
the motion, he must make_it instan-

ter, or within such time asis given
him by the court. If he fails, without
sufficient excuse, he may properly be
held to have waived his right to file
the motion, and may be required to
answer or demur: Sprague v. Haight,
54-446.

783.

Skc. 2933.

In an action by a minor in his own

Equitable apportionment of costs

name, a valid judgment for costs may [ made in a patticular case: Starr v,

be rendered against him: Albee .
Winterink, 55-184.

Cage, H0-47°
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784,

Sec. 2935.

The statute does not contemplate
the issuance of a fee bill against a
gg;ty against whom no judgment has

n rendered, but, under the provis-

Sec. 2942.

The judgment, so far as it covers
costs, is for the use of the parties en-
titled to such costs, and the success-
ful party has no interest in that part
of the judgment except in so far as
such costs have been paid by him;

ions of § 3842, that he shall only be

rendered liable on motion as here

ggc.\z'isded: McConkey v. Chapman,
—281.

therefore a payment to him of the
costs covered by the judegment will
not relcase his judgment debtor from
the claims of parties entitled to such
Sgsts: McConkey v. Chapman, 58-
1.

785.

18 G. A., Ch. 185.

An attorney’s fec is to be treated
as part of the costs and not as part
of the amount in controversy: Speis-
berger v. Thomas, 59-606.

The attorney’s affidavit here con-

templated is not evidence to be intro-
duced by the plaintiff; it is rather a
condition precedent to be performed
by the attorney before the attorney’s
fee can be allowed in his favor: Ibid.

789.

SEec. 2953,

‘Where a writ of attachment in an
action not founded on contract, issues
and is levied, without an allowance
being made as here required, and a
motion is made to quash the writ on
that ground, the court may then
make an allowance, to relate back,
as between the parties, to the issu-

ance of the writ, and fix the addi-
tional amount of property which may
51)46 levied on: Magoon v. Gilleit, b4-

Action for tortious conversion of
property still in possession of defend-
ant cannot be considered as on con-
tract: Moses v. Arnold, 43-187.

790.

Sec. 2961.

In action on the bond for wrongful
saing out of the writ, the burden of
proof is on defendant in the attach-
ment suit to show that no reasonable
grounds for belief of tae facts stated
existed: Dent v. Smith, 53-262.

To entitle himself to exemplary
damages on the bond, it is not suffi-
cient that attachment defendant show
that the facts alleged as basis for the
attachment were ot true, and that
attachment plaintiff had no reasona-
ble grounds to believe them true.
He must prove these facts to entitle
himself to actual damages. To re-
cover exemplary damages, he must
show that plaintiff acted with inten-
tion, design, or set purpose of injur-
ing him: Nordhaus v. Peterson, 54—

A verdict for actual damages, in
an action on the bound, and a special
finding that the attachment was
wrongfully sued out, are sufficient to

warrant the allowance of an atto.-
ney’s fee. That there was no rea-
sonable cause to believe the ground
upon which the attachment was is-
sued to be true, is implied in such
verdict and special finding: Nockles
v. Eggspieler, 53-730.

Although proof that plaintiff had
no cause of action whatever would be
admissible if attachment was wrong-
fully sued out, yet in fixing the attor-
ney's fee the court is not to take into
account the trial of the whole case:
2rg)grter v. Knight, 19 N. W. Rep.,

In an action upon a bond, it must
be alleged that the damages sus-
tained have not been paid, and a
failure to make such averment may
be raised for the first time on motion
in arrest of judgment, at least in a
case where there is no evidence offered
of any damages: Hencke v, Johnson,
17 N. W. Rep., 766.
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792.
AFTER SEC. 2964.
INDEMNIFYING BOND.

[Twentieth General Assembly, Chapter 45.]

Skctiox 1. An officer is bound to levy an attachment on any Levy of attach-
personal property in the possession of, or that he has reason to ™ot
believe belongs to, the defendant, or on which the plaintiff di-
rects him to levy. But if after such levy he shall receive notice xotice that
in writing under oath from some other person, his agent or attor- ngggr&‘ya‘:f_-
ney, that such property belongs to him, and stating the nature of other.
his interest and the facts showing how he acquired such interest
and for what consideration, such officer may release the property
unless a bond is given as provided inthe next section. But such
officer shall be protected from all liability by reason of such levy Protection of
until he receives such written notice. officer.

Sec. 2. When the officer receives such notice, he may forth- Notice to
with give the plaintiff, his agent or attorney, notice that an in- plaintif.
demnifying bond is required. Bond may thereupon be given by Indemnifying
or for the plaintiff, with one or more sureties, to be approved by bond.
the officer, to the effect that the obligors will protect and indem-
nify him against the damages which he may sustain in consequence
of the seizure aud sale, and warrant to any purchaser of the
property such estate or interest therein as is sold, and thereupon
the officer shall proceed to subject the property to the attachment, proceedings
and shall return the bond aforesaid to the district or eircuit court “;:gle bond is
of the county in which the levy is made. given.

Sec. 3. If such bond is not given, the officer holding the at- Procecdings
tachment may, within a reasonable time after demand being ;l"é‘teéi“vé’,?"d
made by said officer, restore the property to the person from '
whose possession it was taken, and the levy shall stand dis-
charged.

Skc. 4. The provisions of the foregoing sections shall apply Applies to at-
to attachments issued by justices of the peace, and such bonds Bapenils
shall be returned to the justice issuing said writ,

Sec. 5. All acts and parts of acts in conflict with this act are Repealing
hereby repealed. clause.

- [The provisions of this act are almost identical with those found in sec-
gons]3055—7 in relation to indemnifying bond in case of levy under execu-
on.

Skc. 2967.

In order to make a legal and valid | tain patterns, which remained locked
levy, an officer must do such acts as | up in a building, the key of which
that, but for the Yrotection of the | wus in the possession of the owner,
writ, he would be liable in trespass. | was not safficient: Rix o. Silknitter,
Therefore, held, that a levy upon cer- ' 57-262.

793.
Sec. 2970.

To authorize the appointment of a | cise of the I;%ower is necessary: Sil-
receiver under this section, there | verman v. Kuhn, 53-436.
must be some showirg that the exer-
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Skc. 2972.
The sheritf or constable is only
held to the exercise of ordinary care

in the preservation of the property in
his hands: Creswell v. Burt, 61-090.

794.

Sgc. 2975.

While a garnishment of an em-
loyer for wagesot his employe will
Eold not only wages due but such as
atterwards become due, yet, as the
employe, 1f a married man, is entitled
to %ave ninety days' wages exempt
(by § 3072), the employer is not to
be held liable to judgment in such
case unless it appears that at the
time of garnishment, or some time
subsequent thereto, he had more
than ninety days' wages in his
hands: Davis v. Humphrey, 22-137.

The notice upou the defendant re-
quired by this section, as amended by
18 G. A., ch. 58, should be served
ten days before the trial of the issue,
and in case there is no issue, ten
days before the judgment is rendered
against the garnishee. This notice
is essential to the jurisdiction of the
court over the subject-matter in con-
troversy, and if the garnishee fails to
assert his right to be discharged on
account of such want of notice but
submits the case without making
that question of record, it is proper
for the court to set aside the trial
and submission as premature and

-.continue thecause for such action as

either of the parties may take:
Williams v. Williams, 61-612,

An answer of the garnishee that
he was informed and believed that
the defendant was a married man
living with his family, held, not
suffictent to show the right of ex-
emption, for the reason that it did
not allege ruch to be the fact, nor

“allege that he was a resident of the

atate: Smithv.C.£.N. W.R'y Co.,
60-312.

An indebtedness due from a resi-
dent to a non-resident, even for serv-
ices rendered outside of the state, is
subject to attachment by garnish-

ment in an action brought against
such non-resident by publication.
Therefore, held, that where the
defendunt in an action by publica-
tion was a non-resident, a railway
company which was operating a
railway from a point within to a

oint without the state and was in-
cbted to such non-resident defendant
for services rendered outside the
state, might be held liavle as gar-
nishee for such indebtedness: Mooney
v. U. P. R. Co., 60-346.

The equity of redemption of the
mortgagor of personal property after
condition broken is subjoct to sale
or transfer as other property and
passes under a genernl assignment.
After such general assignment the
mortzagee 1s not subject to arnish-
ment in a suit against the mort-
gagor: Gimble v. Ferguson, 53-
414. '

Where it was agreed by and be-
tween the mortgavor and attaching
creditors and the mortgagee, that
the property shouid be sold in bulk
and the proceeds applied upon the
attachment, held, that the proceed-
ing operated ns a transfer of the
equity of redemption of the mort-
gugor, and took priority over a sub-
sequent garnishment by a second
attaching creditor of the surplus in
the sheriff's hands after the satisfac-
tron of the first mortgage: Phelps v.
Winters, 53-561,

Judgment against a garnishee can-
not be properly entered where there
is no return to the writ of attachment
showing the fact of garnishment:
'ﬁo‘flc v. Singmaster, 17T N. W. Rep.,

As to garnishment upon judgment,
see § 3051 and notes,

796. ,

Skc. 2979.

Garnishee's answer is not a plead-
ing in the case, but in the nature of
evidence, and is not a part of the
record unless made so by bill of ex-
ceptions: Brainard v. Simmons, 53—
464.

A notice to a garnishee requiring

him to appear on any other day than

the first day of the next term of the
court i8 void, and confers no jurisdic-
tion over such garnishee: Padden v.
Moore, 58-103.
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SEec. 2980.

A debtor who procures himself to | Dickson, 58-444.
be garnished without the knowl-| Where a corporation aggregate it
edge of his creditor, for a debt the | garnished, it is competent for suca
roceeds of which are exempl, and | corporation to answer in writing
oes not sct up such exemplion, or | through some officer or agent author-
notify his creditor so that the latter | ized by the corporation to do so:
may do so, is guilty of fraud, and | Bailey v. U. P. R’y Co., 1T N. W,

will not be released from liability by ; Rep., 567.

a judgment against him: Smith v.

Skc. 2981.

The plaintiff is not precluded by
the fact that the garnishee makes
answer to the sheriff from prosecut-
ing the examination farther if he
Zee(e)s fit: Thompson v. Silvers, 59-
570.

Where a commissioner is appointed |
gee, and | Hoffman, 171 N. W. Rep., 431.

to take the answer of garnis

the court does not fix a time and
place for the unswer to be taken, the
commissioner may fix such time and
place and give the garnishee notice
thereof, and without such notice the
garnishee is not in default for failing
to appear and answer: Thomas v.

797,

Sec. 2982.

1t is within the discretion of the
court to require that questions to be
ropoundeg to the garnishee shall
{;e reduced to writing and subwmitted
to the court before answer: Eiwood v.
. Crowley, 19 N. W. Rep., 857.
A wife garnished as a debtor of
her husband is not exempt from

Sec. 2984,

Where a court appoints a commis-
sioner to take the answer of a gar-
nishee, without fixing a time or place
for such answer, the garnishee should
not be judged in default for failure
to appear and answer unless notified
by the commissioner of the time and

{nee fixed for taking his answer:
homas v. Hoffman, 17 N. W. Rep.,
431.

Where a garnishee refuses to an-
swer questions propounded before a
referee appoin tes to tuke such answers
and plaintitf upon the facts being re-
ported by the referee moved for an or-

Skc. 2985.

The garnisnee is entitled to reason-
able notice to show cause, but it is
not necessary that such notice be
served ten days before the term.
Ten days notice during term, held,
sofficient in particular case. After
fuilure to appear in response to such
notice, no motion is necessary, and
no new judgment should be entered:
Langford v, Oltumwa Water Power
Co., 53-415.

answering questions touching such
indebtedness, on the gronnd that
such answers would be testimony
against her husband. It could not
be regarded us against her husband’s
interest that his property be subjected
to the payment of hisdebts: Thomp-
son v. Silvers, 59-670.

der requiring her to answer at a par-
ticular tiwe, at which time she refused
to answer and her refusal was sus-
tained by the court,%eld, upon appeal,
that although the plaintitl might Ea.ve
been entitled to judgment by deéfaalt
against the garnichee for refusal to
answer questions propounded by the
referee, yét having obtained an order
tor further exammation he could not
have judgment against the garnishee
tor retfusal to answer when the court
sustained her objections, although in
so doing the court erred: Thompson
. Silvers, 59-670.

Where the court bas not acquired
Jjurisdiction of the guarnishee by
proper notice, the fact that the
garnishee, when served with notice
to show cause why execution«should
not issue against him, appears and
protests that the court has acquired
no jurisdiction, will not render judg-
ment by it valid: Padden v. Moore,
58-703.
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Sec. 2986.

Where property is turned over by
the garmishee to an officer upon
certain conditions, such conditions

should be recognized when shown to
the court, and carried out: Buckham
v. Wolf, 53-601.

798.

SEc. 2987.

I When trial i3 required to deter-
mine the rights of all the parties, the ‘
question as to whether the garnishee

is indebted to the defendant 1s not to

be presented separate from that as

to whether the debt in the hands of

the garnishee is to be condemned for

the payment of such indebtedness:

Williams v. Williams, 61-612.

Sec. 2988.

Where a garnishee seeks in equity\
to have a judgment against him set
aside on the ground that the notice
was not sufficient to give the court

The answer of a garnishee is not a
pleading and does not become a parl
of the record unless embodied in
bill of exceptions: Brainard v. Sim-
mona, 58-4064.

The venue of the garnishment pro-
ceeding cannot be changed to th
county of garnishee’s residence:
Smith v, Dizon, 58-444.

is also erroneous, but is upon the ad-
verse party who insists that it 1s just.
The garnishee is not presumed to b

indebted: Padden v. Moore, 5%-

jurisdiction, the burden 1s not upon | 703.
Lim to show that the judgment
800.

SEec. 2004.

The delivery bond is not superseded | bond given on appeal: State v. Me-

or rendered null by a supersedeas

Sec. 2996.

A mistake in the bond as to the
court in which the attachment issued
will not render the bond invalid as

Glothiin, 61-312.

ttl(()i She sureties: Ripley v, Gear, 58-

803.

See. 3010.

The return of the writ is the stat-
utory evidencs of what it purports to
show. It must be endersed upon
the writ or made upon a paper
annexed thereto. The writ and re-
turn constitute essentially one record

and must po together. Therefora,
held, that Judgment against o gar-
nishee could not be properly rendered
in the absence of a return of the
writ showing the garnishment: Rock
v. Singmaster, 17 N. W, Rep., 744

804.

Skc. 3016.

A third person, not a party to the
action, claiming to be owner of at-
tached property, having discharged
it by giving bond as provided in
§ 2996, may still proceed under this
section. The property does not cease
to be attached property, though
released by the bond: Turtle v,

Sec. 3017.

Where, in an attachment suit
brought against a partnership and the

Wheaton, 57-304. !
This section clearly contemplates
that any claim, lien, interest, or
title, in and to the property attached,
may be set up at any time before the
proceeds are paid to the plaintiff in
attachment: Howe v. Jones, 57-130. -

individual partners jointly, the writ
directed the attaclunent of any prop-
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erty of said partnership, and the at- [ appeared and interposed a counter-
tachment bond was executed to the | claim on the bond, held, that such
artnership and the attachment was | partner could therein recover for in-
evied upon individual property of a |juries to his individual property:
partner not served with notice, who | Mason v. Rice, 19 N. W. Rep., 897.

805.

Sec. 3018.

Where it was shown that the
property attached was exempt, held,
that it should have been discharged
upon motion, and that such showing
was not inconsistent with the aliega-

Sec. 3021.

Where the writ was defective in
not stating the sum claimed in the
action, held, that it might be
amended in this respect after levy:
Atkins v. Womeldorf, 53-150.

‘Where, in an action not founded
on contract, there was no allowance

tions in the petition for attachment,

that plaintiff was about to remove.

his property from the state: Hastings
v. Pheenix, ;. 9-394.

by the judge of the amount of prop-
erty to be attached, as required by
§ 2955, held, that upon motion to
discharge attached property on that

ground, the court might order as to.

how much property should be held:
Magoan v. Gillett, 54-54.

806.

Skc. 3023.

If there ia no valid existing judg-
ment when the execution is issued, 1t
is void: Balm v. Nunn, 19 N. W,
Rep., 810.

An execution must be regarded as
existing until it is returned, althongh
the return day has passed; and a
sale under a second execution, issued
before the first is returned, should,
as to judgment creditor purchasing
thereat, be set aside: Merrift v.
Grover, 57493,

The provision that but one execu-
tion can be in existence at the same
time is mandatory and not merely
directory; nevertheless, it may be
waived by the party for whose bene-
fit it was enacted; and where it
appeared that the party against

whom the execution was issued knew |

Sec. 3026.

The proper method of enforcing
obedience to a continuing order in
the nature of a mandatory injunc-

that another execution was in exist-
ence and not only stood by and made
no objection to the sale under the
second, but at the expiration of the
time for redemption surrendered the
possession of the property without
objection, held, that he could not
thereafter in the absence of a showing
that the land was sold for less than
its valee and an offer to pay the
judgment, take advantage of the
error: Merritt v. Grover, 61-99.

The mere issuance of a second
writ before the return of the prior
execution under which the levy has
been made, is not of itself sufficient
to establish the abandonment of
such levy: West v. St. John, 19 N.
W. Rep., 238.

tion is by attachment for contempt:
State v. Baldwin, 51-266.

807.

Sgc. 3029.

As to effect of statements in sheriff’s | judgment docket, see notes to section
return entered by the clerk on the | 3035,
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808.

Skc. 3037.

Failure to retura execution within
the time here required, does not ren-
der the officer liable to an action for
‘damages, unless special injury is al-
leged and proved: Musser v. May-
nard, 55-197.

The rule that a sale made after the
expiration of the execution is vaulid

, applies to executions issued by jus

tices of the peace: Walton 0. Wray,
54-531.

An officer is required to make his
return in writing endorsed on the ex-
ecution.
destroyed, it may be that it would be
competent to make the return on a
copy, butunless the fact of such loss
or destruction is shown by the return,
a return made upon & copy cannot be

Sec. 3038.

A return upon an execution should
be a statement of what is done by
the officer in obedience to the writ;
and a statement therein purporting
to show the acts of a person other
than the officer is without authority
of law, and surplusage; theretore held
that a statement in the return that

Sec. 3039.

This statute oniy applies when
judgment has been obtained against
th principal and surety; and not

If the execution is lost or,

introduced in evidence; nor can the
return be explained by parol, unless
it is shown that it has 